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Original Application No. 142/2022- Jayant Kumar vs Ministry 

of Environment, Forest and Climate Change & Ors 

 

Note on behalf of Respondent Nos. 5 and 6 

 

1. The captioned matter [O.A. No. 142/2022] was listed for 

hearing before this Hon’ble Tribunal on 08.09.2022, when this 

Hon’ble Tribunal was pleased to hear the arguments advance 

on behalf of the parties and reserve its judgment in the matter. 

This Hon’ble Tribunal was further pleased to direct 

Respondent Nos. 5 and 6 to file a Short Note on the two aspects 

mentioned below: 

(a) Whether the recommendations/opinion of the Committee, 

comprising of Regional Officer, UPPCB, Sonbhadra and 

Member, SEAC, contained in its Report submitted before this 

Hon’ble Tribunal in O.A. No. 474/2019 [Surendra Singh vs 

MoEF&CC & Ors] [Annexure R-1 at Page 497 of the Reply 

dated 07.09.2022, filed on behalf of the Applicant to the 

Reply filed by Respondent No. 2 (SEIAA)], shall be applicable 

in the instant case? 

(b) Whether the O.M. dated 12.12.2018 issued by MoEF&CC, by 

which the MoEF directed the regime of grant of Environmental 

Clearances under the EIA Notification, 2016, to be amended in 

accordance with the directions passed by this Hon’ble Tribunal 

in O.A. No. 186/2016 [Satendra Pandey vs MoEF&CC & 

Anr.], shall be applicable with retrospective effect? 
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2. This Note is being filed on behalf of Respondent Nos. 5 and 6 

pursuant to the oral direction given by this Hon’ble Tribunal. 

Response to Query No. (a) 

 

3. It is respectfully submitted that Paragraph 8 of the Report 

dated 02.08.2019, submitted by the Committee comprising of  

the Regional Officer, UPPCB, Sonbhadra and Member, SEAC, 

before this Hon’ble Tribunal in O.A. No. 474/2019 [Surendra 

Singh vs MoEF & CC & Ors] is reflective only of the opinion of 

that particular Committee, as is clearly evident from the 

language contained in the said Paragraph.  

4. The said opinion of the Committee did not culminate in any 

general binding direction being issued by either SEIAA or this 

Hon’ble Tribunal and it is manifestly clear from the Reply filed 

by Respondent No. 2 [SEIAA] in the instant case [O.A. No. 

142/2022] that the Environmental Clearances granted in the 

instant case [on 23.10.2018] were never reopened or 

reappraised by SEIAA and have been treated as valid by all 

authorities at all times, thus leading to the inescapable 

conclusion that the opinion of the Committee in the Report 

filed in O.A. No. 474/2019 did not result in issuance of any 

binding direction, having the force of law, which was applied 

to all the EC’s issued by DEIAA’s all over the State of Uttar 

Pradesh during the period from 13.09.2018 to 12.12.2018. 

5. The Committee, at the time of submitting its report in O.A. No. 

474/2019 and giving its opinion in Paragraph 8 therein, was 

perhaps not mindful of the large-scale and long-term 

implications of the opinion being rendered by it. If the opinion 
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of the Committee was to be accepted and a corresponding 

general binding direction was to be issued by SEIAA or this 

Hon’ble Tribunal, then such a direction shall necessarily be 

applicable to and shall have to be issued in respect of all the 

EC’s granted by DEIAA’s all over the country during the 

period from 13.09.2018 to 12.12.2018, which number may 

be in thousands. That is the probable reason as to why the 

opinion of the Committee, submitted in O.A. No. 474/2019, 

was not given effect to by SEIAA, because of the same would 

have resulted in turning back the clock and opening a 

pandora’s box. It is also pertinent to mention that at no point 

of time was any notice or correspondence received by 

Respondent Nos. 5 and 6 from SEIAA or any other authority, 

directing them to apply afresh before SEIAA for reappraisal, 

and their EC’s continued to be treated as valid at all times.   

6. It is respectfully submitted that the facts of the instant case, 

wherein the impugned EC’s were granted four years back on 

23.10.2018, do not merit the opinion of the Committee, 

submitted in O.A. No. 474/2019,  to be made applicable in the 

instant case. The same shall amount to turning back the clock 

by four years, apart from unsettling the entire regime of grant 

of Environmental Clearances and causing huge amount of 

uncertainty and confusion in the industrial circles.  

Response to Query No. (b) 

 

7. The position of law is well settled that a law/notification/ 

OM/judgment cannot be given retrospective direction unless 

specifically indicated.  
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8. It is respectfully submitted that the judgment passed by this 

Hon’ble Tribunal on 13.09.2018 in O.A. No. 186/2016 

[Satendra Pandey vs MoEF&CC & Anr.] did not merely 

declare the position of law as it always existed but through 

its directions, held that the EIA Notification, 2016 does 

not seem to be in consonance with the judgment passed 

by the Hon’ble Supreme Court in Deepak Kumar vs State 

of Haryana [(2012) 4 SCC 629] and hence this Hon’ble 

Tribunal directed MoEF to take appropriate steps to bring 

the procedure laid down in EIA Notification, 2016 [dated 

15.01.2016] in conformity with the letter and spirit of the 

directions passed in the Deepak Kumar case. 

9. It is pertinent to mention that by way of judgment dated 

13.09.2018, this Hon’ble Tribunal neither quashed nor 

granted a stay on the operation of the EIA Notification dated 

15.01.2016 and all over the country, DEIAA’s continued to 

function and grant EC’s in accordance with the old regime, till 

the time the OM dated 12.12.2018 was issued by MoEF, in 

compliance of judgment dated 13.09.2018 passed by this 

Hon’ble Tribunal. It was nowhere mentioned in O.M. dated 

12.12.2018 that it shall have effect with retrospective/ 

backdated effect and hence there is absolutely no question of 

the EC’s granted by DEIAA’s all over the country, during the 

period from 13.09.2018 to 12.12.2018, such as those granted 

to Respondent Nos. 5 and 6 in the instant case, being brought 

into question, especially after the passage of four years since 

their grant. 
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10. Respondent Nos. 5 and 6 seek to rely on the following 

judgments in support of their submission that unless 

specifically indicated, an OM/Notification/judgment/statute 

cannot be made applicable with retrospective effect: 

(a) Assistant Excise Commissioner, Kottayam & Ors vs 

Esthappan Cherian & Anr. [(2021) 10 SCC 210] 

Relevant Paragraphs: 16, 17 and 22 

(b) Commissioner of Income Tax (Central-I), New Delhi vs 

Vatika Township Private Limited [(2015) 1 SCC 1] 

Relevant Paragraphs: 28 and 29 

(c) Union of India & Anr. vs IndusInd Bank Limited & Anr. 

[(2016) 9 SCC 720] 

Relevant Paragraphs: 18 to 24 

(d) The Income Tax Officer, Alleppy vs M.C. Ponnoose & Ors 

Etc. [(1969) 2 SCC 351] 

Relevant Paragraphs: 5 
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