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Original Application No. 142/2022- Jayant Kumar vs Ministry
of Environment, Forest and Climate Change & Ors

Note on behalf of Respondent Nos. 5 and 6

1. The captioned matter [O.A. No. 142/2022] was listed for
hearing before this Hon’ble Tribunal on 08.09.2022, when this
Hon’ble Tribunal was pleased to hear the arguments advance
on behalf of the parties and reserve its judgment in the matter.
This Hon’ble Tribunal was further pleased to direct
Respondent Nos. 5 and 6 to file a Short Note on the two aspects

mentioned below:

(a) Whether the recommendations/opinion of the Committee,
comprising of Regional Officer, UPPCB, Sonbhadra and
Member, SEAC, contained in its Report submitted before this
Hon’ble Tribunal in O.A. No. 474/2019 [Surendra Singh vs
MoEF&CC & Ors| [Annexure R-1 at Page 497 of the Reply
dated 07.09.2022, filed on behalf of the Applicant to the
Reply filed by Respondent No. 2 (SEIAA)], shall be applicable

in the instant case?

(b) Whether the O.M. dated 12.12.2018 issued by MoEF&CC, by
which the MoEF directed the regime of grant of Environmental
Clearances under the EIA Notification, 2016, to be amended in
accordance with the directions passed by this Hon’ble Tribunal

in O.A. No. 186/2016 [Satendra Pandey vs MoEF&CC &

Anr.], shall be applicable with retrospective effect?
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2. This Note is being filed on behalf of Respondent Nos. 5 and 6

pursuant to the oral direction given by this Hon’ble Tribunal.

Response to Query No. (a)

3. It is respectfully submitted that Paragraph 8 of the Report
dated 02.08.2019, submitted by the Committee comprising of
the Regional Officer, UPPCB, Sonbhadra and Member, SEAC,
before this Hon’ble Tribunal in O.A. No. 474/2019 [Surendra
Singh vs MoEF & CC & Ors] is reflective only of the opinion of
that particular Committee, as is clearly evident from the

language contained in the said Paragraph.

4. The said opinion of the Committee did not culminate in any
general binding direction being issued by either SEIAA or this
Hon’ble Tribunal and it is manifestly clear from the Reply filed
by Respondent No. 2 [SEIAA] in the instant case [O.A. No.
142/2022] that the Environmental Clearances granted in the
instant case [on 23.10.2018] were never reopened or
reappraised by SEIAA and have been treated as valid by all
authorities at all times, thus leading to the inescapable
conclusion that the opinion of the Committee in the Report
filed in O.A. No. 474/2019 did not result in issuance of any
binding direction, having the force of law, which was applied
to all the EC’s issued by DEIAA’s all over the State of Uttar
Pradesh during the period from 13.09.2018 to 12.12.2018.

5. The Committee, at the time of submitting its report in O.A. No.
474/2019 and giving its opinion in Paragraph 8 therein, was
perhaps not mindful of the large-scale and long-term

implications of the opinion being rendered by it. If the opinion
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of the Committee was to be accepted and a corresponding
general binding direction was to be issued by SEIAA or this
Hon’ble Tribunal, then such a direction shall necessarily be
applicable to and shall have to be issued in respect of all the
EC’s granted by DEIAA’s all over the country during the
period from 13.09.2018 to 12.12.2018, which number may
be in thousands. That is the probable reason as to why the
opinion of the Committee, submitted in O.A. No. 474 /2019,
was not given effect to by SEIAA, because of the same would
have resulted in turning back the clock and opening a
pandora’s box. It is also pertinent to mention that at no point
of time was any notice or correspondence received by
Respondent Nos. 5 and 6 from SEIAA or any other authority,
directing them to apply afresh before SEIAA for reappraisal,

and their EC’s continued to be treated as valid at all times.

. It is respectfully submitted that the facts of the instant case,
wherein the impugned EC’s were granted four years back on
23.10.2018, do not merit the opinion of the Committee,
submitted in O.A. No. 474 /2019, to be made applicable in the
instant case. The same shall amount to turning back the clock
by four years, apart from unsettling the entire regime of grant
of Environmental Clearances and causing huge amount of

uncertainty and confusion in the industrial circles.

Response to Query No. (b)

. The position of law is well settled that a law/notification/
OM/judgment cannot be given retrospective direction unless

specifically indicated.
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8. It is respectfully submitted that the judgment passed by this
Hon’ble Tribunal on 13.09.2018 in O.A. No. 186/2016
[Satendra Pandey vs MoEF&CC & Anr.] did not merely
declare the position of law as it always existed but through
its directions, held that the EIA Notification, 2016 does
not seem to be in consonance with the judgment passed
by the Hon’ble Supreme Court in Deepak Kumar vs State
of Haryana [(2012) 4 SCC 629] and hence this Hon’ble
Tribunal directed MoEF to take appropriate steps to bring
the procedure laid down in EIA Notification, 2016 [dated
15.01.2016] in conformity with the letter and spirit of the
directions passed in the Deepak Kumar case.

9. It is pertinent to mention that by way of judgment dated
13.09.2018, this Hon’ble Tribunal neither quashed nor
granted a stay on the operation of the EIA Notification dated
15.01.2016 and all over the country, DEIAA’s continued to
function and grant EC’s in accordance with the old regime, till
the time the OM dated 12.12.2018 was issued by MoEF, in
compliance of judgment dated 13.09.2018 passed by this
Hon’ble Tribunal. It was nowhere mentioned in O.M. dated
12.12.2018 that it shall have effect with retrospective/
backdated effect and hence there is absolutely no question of
the EC’s granted by DEIAA’s all over the country, during the
period from 13.09.2018 to 12.12.2018, such as those granted
to Respondent Nos. 5 and 6 in the instant case, being brought
into question, especially after the passage of four years since

their grant.
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10. Respondent Nos. 5 and 6 seek to rely on the following
judgments in support of their submission that unless
specifically indicated, an OM/Notification/judgment/statute
cannot be made applicable with retrospective effect:

(a) Assistant Excise Commissioner, Kottayam & Ors vs
Esthappan Cherian & Anr. [(2021) 10 SCC 210]
Relevant Paragraphs: 16, 17 and 22

(b) Commissioner of Income Tax (Central-I), New Delhi vs
Vatika Township Private Limited [(2015) 1 SCC 1]
Relevant Paragraphs: 28 and 29

(c) Union of India & Anr. vs Indusind Bank Limited & Anr.
[(2016) 9 SCC 720]
Relevant Paragraphs: 18 to 24

(d) The Income Tax Officer, Alleppy vs M.C. Ponnoose & Ors
Etc. [(1969) 2 SCC 351]
Relevant Paragraphs: 5
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(2021) 10 Supreme Court Cases 210
(BEFORE L. NAGESWARA RAO AND S. RAVINDRA BHAT, JI.)

ASSISTANT EXCISE COMMISSIONER,
KOTTAYAM AND OTHERS

Versus
ESTHAPPAN CHERIAN AND ANOTHER

Civil Appeal No. 5815 of 20097, decided on Septembe

VgR 10 of
1974 Rules — R. 13 as amended, held, is prospectlve —_ Alﬁ‘o " collected

had to be adjusted thereagainst

— Licensee, a successful bidder fo
had entered into an agreement with _§tat

QWever in present case,
,giﬂ’lent of R 13 of 1972

. 13 of 1972 Rules applied
al authority on proposition that
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fees — Kerala Abkari Shops (Disposal in Auction) Rules, 1974 — R. 10 —,
Administrative Law — Subordinate/Delegated Legislation — Retrospective/
Retroactive Operation/Retrospectivity — Delegated legislation when may havi
retrospective operation — Principles reiterated o

B. Entertainment, Amusement, Leisure and Sports — Liquor — T
Sale, Supply and Taxation of Liquor — Kerala Abkari Shops Departmen
Management Rules, 1972 — R. 13 r/w R. 10 of 1974 Rules — Qanc@}latloﬁ-
of country liquor licence for not replenishing security in timely"

vt‘gmed in 2011 —
sit’ Qalance amount
in two months — State directed to release property of hceli ecs fi*Om attachment

replenishing the security in a timely manger, t :-
on 23 7-1993 el1c1t1ng a response as to v@h

ﬁs;tt;racts entered into before amendment of
, were not to be treated as those transactions
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Of the various rules guiding how a legislation has to be interpretgd,
one established rule is that unless a contrary intention appears, a legislation
is presumed not to be intended to have a retrospective operation. A Wl s
or law cannot be construed as retrospective unless it expresses a &lear:
manifest intention, to the contrary. Further, in the absence of expressg:stafutor
authorisation, delegated legislation in the form of rules or regulation$j.c
operate retrospectively. (Paras#

CIT v. Varika Township (P) Lid., (2015) 1 SCC 1; L’Office Cherlﬁen‘_ﬂes P}:g,o
Yamashita-Shinnihon Steamship Co. Ltd., (1994) 1 AC 486 : (1994) WLR 39;1(HL)~ CIT

v. M.C. Ponnoose, (1969) 2 SCC 351; Hukam Chand v. Union oflncf;t;, (19?:2) b2 BEE 601;
RTO v. Associated Transport Madras (P) Lid., (1980) 4 SCC 597 1 g‘fi SCC (Tax) 9:
Federation of Indian Mineral Industries v. Union of India, (2017) 1§

India v. G.S. Chatha Rice Mills, (2021) 2 SCC 209, applied
Phillips v. Eyre, (1870) LR 6 QB 1, approved
In these circumstances, the amounts calculated by

other words, the amounts collected could not be g ._Vered as department
management fees. (Para 19)

State (by:#¥%n Order

ts m terms
ltS(ﬁ Letter 9

An Amnesty Scheme was 1ntr0duce(ﬁ b
dated 26-5-2008), in 2008. The respondé
of the said scheme. However the Stat 2

-2011, regarding cieposﬂ:-u[,

the Amnesty Scheme, and it wa dme sted that the hgh.t. of lle fact that Amnesty
Scheme was extended up to 31-3 b1 ( B
amount due within one weekittom % y, and th%z balg
in court. :

Excise Commyr. v. gsthq}p
Esthappan Cheriar:2088.8

’:to monthly instalments
(Para 20)

’”ﬂu

tears of dues for the liquor vend
A.State s Order dated 30-9- 1993 shall

g
: (Para 24)
7, 2008 SCC OnlLine Ker 750, affirmed with directions
¥, OP No. 8318 of 1994, order dated 1-2-2002 (Ker),
Exci e Commpr. v. Esthappan Cherian, 2014 SCC OnLine SC 1824, referred to
h

: \ppefgtl dismissed RM-D/67979/C
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Chronological list of cases cited on page(s) .,
1. (2021) 2 SCC 209, Union of India v. G.S. Chatha Rice Mills
2. (2017) 16 SCC 186, Federation of Indian Mineral Industries v.

a Union of India
3. (2015) 1 SCC 1, CIT v. Vatika Township (P) Ltd.
4. 2014 SCC OnLine SC 1824, Excise Commyr. v. Esthappan Cherian
5. 2011 SCC Onl.ine SC 1584, Excise Commr. v. Esthappan
Cherian
6. 2008 SCC OnlLine SC 1958, Excise Commyr. v. Esthappan
b Cherian
7. 2008 SCC OnlLine SC 1957, State of Kerala v. K.E. Bhaskaran
8. 2008 SCC OnLine Ker 750, Esthappan Cherian v. Excise i
Commr. 213e-f, 214c-d, -
221d
9. OP No. 8318 of 1994, order dated 1-2-2002 (Ker), Esthappay
c Cherian v. Excise Commyr. (reversed) 214c¢
10. OP No. 8271 of 1994, order dated 11-8-2000 (Ker), Lucka v. 4
Kerala ¥ 4f, 215e, 217b-c,
18a-b, 219¢, 220c,
11.
d 12. (1980) 4 SCC 597 : 1981 SCC (Tax) 9,RTO v. ‘ \(
Madras (P) L. & 249d e
13. (1972) 2 SCC 601, Hukam Chand v. Umo : 219d-e
14, (1969) 2 SCC 351, CIT v. M.C. Ponnoose 219a-b
(1870) LR 6 QB 1, Phillips v. Eyre 218e-f
e
fi order quashing a
. balance sought to be
f
g

Lﬁter alleglng that the licensee falled to replenish the security amount, the
lng:ence was cancelled by an Order’ dated 19-8-1993, of the State.
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3. The licensed shops were put up for re-auction on seven differgnt
dates. However, the re-auction was unsuccessful as there were no bidders:
As a consequence, the shops were managed by the Department of Exci§
terms of the Kerala Abkari Shops Departmental Management Rule#, 1-_
(hereafter “the Management Rules”). A sum of Rs 14,94,570 wa
as departmental management fee and Rs 16,50,971 was collected as%
rectlﬁed spirit for the period 13 9-1993 to 31 3-1994. The State argue

cancellatlon of the licensee for sale of country liquor for the_‘ B
to 31-3-1994 was illegal and void and that its liability with re :
arrack shops for the year 1993-1994 ended upon the cancellatlon}gakmg place
It sought to hmlt its liability for the period Aprll 1 Q%ﬁto 19-8-1994. The
this, the licensee ¢
%Bench by a short
'dec1510113 and held

d
5. It is argued on behalf of the Sta
of the Management Rules, and as aresult ‘
in holding that the hcensee was liable only for a llm_; ii‘rerlod Pointing to
‘?ﬁ}tted that with effe L fro%. 23-12-1993 an
g e
2skion éf adjustment of any
d{h s with the pre-existing
f
g

&'reduce from resitle pufchases if the latter completed the security.
However the departmental nx % agement fee that could be given credit to the
orlgmal contractor would be forfeited if he had not completed the security.

W 2 Esth‘appan Cherzan V. Exczse Commr., OP No. 8318 Of 1994, order dated 1-2-2002 (Ker) h
ik gt
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Relying upon this condition in the old Rule, the learned counsel sought to argue .,
that in the present case, the licensee had in fact not replenished the security; the
security that he originally deposited was adjusted towards the amounts due £l 0
the three months payable after the auction. Thus, in August, the secuntyﬂhad‘
not been replenished and in these Clrcumstances havmg regard to the e‘i’; TCH;

came into force on 23-12-1993) applymg to deny the adj‘ me’ it. of the amounts
which were directly recovered by the Department as ageﬁhent fees from
the overall liability, did not arise. It was emphasised s

had been terminated earlier. It was argue
cannot be made liable for non-paymentgf die

@“ntered into prevg’,’ °.~f§;

W
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Analysis and Conclusions

gihed
b

9. The facts stated shows that the licensee was a successful bidder in a
auction held by the State of Kerala and had deposited a security am(gurt 4
ensure the tlmely payment of the amounts (kist) due in terms of the don

seven times, but was unsuccessful in securing the proper blfi‘
to manage the shops—whlch itdid. The shops appear to have

bae nreg 'uctloned

2

(when the State took over the possession) to 31- 3 1
Rs 14,94,570 as departmental management fee and R’
onrectified spirit. The State contended, thathad the ]
have obtained Rs 1,09,87,989.

) ; 3,771 as excise duty
see Qontmued it would

April (total amount of Rs 31,56,124). T
is extracted below:

dues from the original contractor prov
such credit shall be given only up to the date of coyl :
é ﬁlifshasers the depart 'entaf‘l,a,;management fee

_ ,th, '"securlty Similarly, the
realt to the resale purchaser

shall be forfeité‘"
11. The rule

* his kist amount.”

12‘ The petitioner depositéd Rs 31,81,800 being 30% of the bid amount
S secﬂnty deposit in terms of Rule 10 of Chapter IV of Abkari (Disposal in
wictibn) Rules. This constituted the cash security for due performance of the

12
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conditions of the licence. The amount was to be credited towards kist dues for z,
“the last two or more instalments as the case may be of the contract unless
previously appropriated under the rules as per Rule 5(19) of the Abkari Shopi
(Disposal in Auction) Rules”. There are 10 instalments of kist. Each kist"ﬁ'felt‘
due on the 10th day of each and every subsequent month. A per10d of 1§ da*y\s

auctioned, before it came into force. In that judgment, L
the High Court had to deal with a snnllar situation i

actual loss can be found out.
actual loss suffered can be rec

41S0 entered before the amen ;ment of the rules with effect from 1-4-1993.
The amendment of Rules 13 Was made on in December 1993. Therefore,
contr&j:ts executed after the amendment of rules may be bound by it if the

iy thaf} f’an Cherian v. Excise Commyr., 2008 SCC OnLine Ker 750
ucfcft v. State of Kerala, OP No. 8271 of 1994, order dated 11-8-2000 (Ker)
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dep

main contention before this Court is that amounts collected as depy
management fee were not adjustable. In view of the decision ig Luc;?caz

can

speaking through a Constltutlon Bench, observed a
paras 28-29)

7

SUPREME COURT CASES (2021) 10 SCC

rules are valid. But contracts covered in these years were executed priogto
the amendment of the above rule.”

15. In thls Case 1t is eV1dent that when the State initiated r%co

artment management fee-as was required under pre-existing Rlﬁ' _

not be any dispute that contracts entered into before amendfnent éf Rul

3) Ltd.7 this Court,
llows: (SCC pp. 21-22,

passed today cannot apply to the, eV /
today, we do it keeping in view¥

been retrospectively upset
non respicit : law looks for g
v. Eyres, a retrospectwr e'-lﬁ;‘}atlon is c.:e)ntr&r
yich tﬁg conduct of ménki*n j
i i.acts ought not to change the
the faith of the then existing

w’ pnnc1ple of law, i 0
S \?a‘?as Qbserved in Phllllps

3 Lucfgg v. State of Kerala, OP No. 8271 of 1994, order dated 11-8-2000 (Ker)

(201*5) 1sce

14
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available on the subject because aforesaid legal position clearly emerges
from the various decisions and this legal position was conceded by the
counsel for the parties. In any case, we shall refer to few Judgmen L
containing this dicta, a little later.” 4

out in the following terms: (SCC p- 354 para 5)

s

“5. ... The courts will not, therefore, ascribe retrospectlvlgy to new
laws affectlng rights unless by express words or necessdt h
it appears that such was the intention of the legislature. P: ¢
delegate its legislative power within the recognised limits. Whé ‘hy rule
or regulation is made by any person or authority, to O such powers
have been delegated by the legislature it may or’m Y no“t:\be possible to
make the same so as to give retrospectlve operatlo . il} depend on the

as department manage
same period, the St
Rs 16 lakhs.

20. It appears that an'2 mnesty Sche‘fﬁe was ntroduced by the State (by an
'00%) in 2008. The@espo.i:ldent sought to deposit amounts in
: Staﬁe rejected this request by its Letter

e‘__deﬁﬁmment management fee could not be

(1980) @ SCC 597 1981 SCC (Tax) 9 7
3 (2017 1§5 SCC 186
1

i

: 2021) Q_fSCC 209
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the amount it claimed as payable to the Government, in terms of a subsequgnt
Amnesty Scheme, framed in 2011. By the Order dated 8-12-20083 this Courg
clarified the previous Order dated 29-3-2011%4, regarding deposit of a_mc; 1t
under the Amnesty Scheme: (Esthappan Cherian®*, SCC OnLine SC ‘p}%ra 2z

“2. We accordingly direct in the light of the fact that Amnests
has been extended up to 31-3-2011, that the petitioner may dep

two monthly instalments in court.”

21. According to the respondent, the reduced arrears afe Rsi#0,51:288 in
terms of Amnesty Scheme issued on 26-5-2008. The licensé: spo;;éient had
applied under the scheme; however, the appellant State refuse ¥cess it on
the ground that since the licence was cancelled due to non-repighishment of

security, the departmental management fee collectegl cgilid not be adjusted.

22. This court had noticed that the Division Befich in,Lucka?, correctly
reasoned that the amended Rule 13 was inapplic ]gl gintracts previously
awarded or entered into. The sequitur is that dépar¥imetital management fee
collected by the State, for the period the W:n_ T @Utlet) was in_its direct

i iy

management, could not be recovered agam, hag 1, ,__;be ad]usted__- pparently,

WA

¢ H1gh Court and was

snanagement fees, for

the period after its c@ntra
to clajm relief undgr the

& respondent to deposit 50%
ie. overall circumstances, it would

5 Exa;ige Commyr. v. Esthappan Cherign, 2008 SCC Online SC 1958
4 Exczge Commr. v. Esthappan Cherian, 2011 SCC OnLine SC 1584
3 Luoka v. State ofKera!la OP No. 8271 of 1994, order dated 11-8-2000 (Ker) h
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steps. In view of the findings recorded, the State has to ensure that the property
of the respondent is released from attachment and due possession is handed
a back to the latter within the same period of two months.

& ;

24. In the light of the above discussion, following directions are hefébi}
given:
24.1. Upon payment of 50% of the amounti.e. 50% of Rs 40,51,288 ‘W
two months from today, the respondent s liabilities towards the arrgars csif dus
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JASTI CHELAMESWAR DRA. K SIKRI AND ROMINTEHN
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surcharge on tax on undisc
the block assessment per'o

1hc0me found dpﬁmg Sgarch and seizure for
ertion, xof*prowso to S. 113 by



® SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.

@@ Page 2 Friday, September 09, 2022 1 9
Printed For: Ashutosh Verma, University of L
e

NLINE SCC Online Web Edition: http://www.scconline.

TruePrint™ source: Supreme Court Cases, © 2022 Eastern Book Company.

2 SUPREME COURT CASES (2015) 1 SCC &

B. Income Tax — Levy of tax — Essential prerequisites — Certainty as 3
to rate of tax — Surcharge on tax on block assessment of undlscloseg
income — Levy of, by insertion of proviso to S. 113 of the Income Tax Act by .
Finance Act, 2002 —
Determination of

to be 1mposed is an essential component of tax and where tll c
stipulated or it cannot be dpphed w1th prec151on it would be dlfﬁgu _

Act, 2002 was prospectlve or clarlﬁqator ;
given by CBDT in its Circular dt. 27-8- 2130;

b

. d ke “effect
from 1 6- 2002 —_ In Vlew thereof held the understandln‘ CBDT itself €

to its prospective nature — Inca
w.e.f. 1-6-2002) — CBDT Circula
2002 Explanatory Notes on Pryg

ssessment of SE&ICK’Q&SC ;i)vlth a view to combat
tax evasion and also thex i d1t sand mmphfy,?

. Pertinentl tﬁ '_pr&w'smn to this effect has been
itself and 1§‘E¥3ntaa;ne§§[ in Section 113 of the IT Act.

ax
Al r%""}&«;pugh provision ff{br suxxgharge under the Finance Acts has g
ence sinceﬂ995 ingofar as: jlﬁvy é},f surcharge for block assessment is
Iy it was» only 1nt1‘i>3 iged Wy, diisertion of aforesaid proviso to
Section 118 of the IT Act. ; (Paras 11 to 17)
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applied with precision, it would be difficult to tax a person. In absence o,f
certainty about the rate because of uncertainty about the date with refererié
which the rate of surcharge 1s to be applied, it cannot be said that surcﬁarg

income. Therefore, it cannot be said that the proviso added to Section 't
IT Act defining the said date was only clarificatory in nature.

Govind Saran Ganga Saran v. CST, 1985 Supp SCC 205 : 1985 SCC (Tax) 44 CIT,I B.E.
Srinivasa Setty, (1981) 2 SCC 460 : 1981 SCC (Tax) 119, affirmed &% 3

CIT v. Suresh N. Gupta, (2008) 4 SCC 362, referred to

Furthermore, considering the deliberations on this issu
Chief Commissioners on the rate of surcharge applicable, it b

fiding the same, the

@us dec1510n of the

amendment to Section 113 was suggested. N
legislature chose not to do so. Thus, it was a’
legislature, even when the legislature knew the 1mp_11ﬂpa
of the reasons which led to the insertion of the pr: {“1%10 ﬁh i the amendment is to
operate prospectively. Contrary to the langtmg ‘

respect of the other amendments, 1nsof '

concerned, there is no language used W
Rather, a specific stipulation is addéyq”
1-6-2002.

Further, the understandlng of d 1
position clear. It is contained in CBD'
with the subject “Finance Act, 2002 — E%
to Direct Taxes”. This c1rcular Jhas been issued after the p ﬁsmg “of the Finance
Act, 2002, by which amend_ﬁ' s to Section 113 wig maﬁ%ﬁ In this c1rcu1ar
various amendments to the Facoii «Tax Act are dj ;
as to which amendments aréigfari catory/retrosp%’ct m‘*ﬁoperatlon and which
amendments are prospecfive. Whe i ﬂﬂment to Section 113 of the
Act, this very c1rcu1ar_.p‘1“ov1&es that the said éﬁfﬁenﬁtﬁl along with amendments
in Section 158 Bﬁ W igl be ffxrospectwe i.e Al take effect from 1-6-2002.

k : (Para 43)

-2
mo rhakes the
(%atéd 27-8- 2002

wite was made prospective. Such a
Y in the seconck;,pr to sub-section (3) of Section 2 of
the Finance :'ct Fp03° “Addition of thls;provi‘so in the Finance Act, 2003 further
make : 1 hat stich a prov1s1em‘%’k/as e@essary to provide for surcharge in the

: 413, is clearly a substantive provisien and
5;1 p; ﬁ&pectwe in operation. The amendment neither
3be merely clarifigittory'nor is there any material to suggest that it was

be said to be intended to r¢gmove “hardshlps” only of the assessee, not of the
Bepartment. On the contraiy, imposing a retrospective levy on the assessee
uld have caused undue hardship and for that reason Parliament specifically

fiose to make the proviso effective from 1-6-2002. (Para 44)

20
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Thus, it is held that the intention of the legislature was to make the proviso
to Section 113 prospective in nature. This proviso cannot be treated as

declaratory or curative in nature. (Paras 37, 45 and 4%)
CIT v. Vatika Township (P) Ltd., ITA No. 375 of 2007, order dated 17-4-2007 (E'} 1),3
affirmed
CIT v. Suresh N. Gupta, (2008) 4 SCC 362; CIT v. Rajiv Bhatara, (2009) 13 SCC &7
overruled ]

CIT v. Vatika Township (P) Lid., SLP (C) No. 540 of 2009, order dated 8-4-2Qi .(SC)‘;:F‘CIT
v. Vutika Township (P) Lid., SLP (C) No. ... of 2008 (CC No. 16923 of 2068). ordgr dabed
6-1-2009 (SC), referred 1o

— Scheme of, explained in detail — Complete code in itself coﬁfﬁmilng a
self-contained machinery for assessment of undisclosed i 1nqm§§_ﬁ;

— Held, Ch. XIV-B comprehensively takes c
relating to the block assessment relating to undisclo
includes S. 156 BA(2) as the charging section and\«;- @n

xu}r

from “total income™ referred to in S.
is introduced specifically, to assess the un*d"
a provision in the nature of S. 4 already on t

e
legislature has to be assigned some reason — Words, Fand;
; . (P -:%},s 22 to 26)
Partlcular Statutes. . OF .Provisions —
Taxmg/Flscal statutes — Generally%— There cannot be i -;fipsfﬁon of any tax
without the authorlty of lawﬁ ; §i1 : ) 'Qamblguous and
f
against the Revenue;f
and 14 S :
E Interpretatig‘ fiites — Parﬁcul’ayg §thtutes or Pl‘OVlSlOllS —
Tﬁterpretatlon aof ta
G. In ' i‘ y sqtmn,, Of Statutes —¢ Partlﬂél‘far Statutes or Provisions — 9

fi ctrlﬁ‘e appllcable to taxmg statutes —
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[. Statute Law — Retrospective operation — General rule — Hel 5‘4
unless a contrary intention appears, a legislation is presumed not t
1ntended to have a retrospectlve operation — It is based on the prln(ﬁ

interpretation

1. Statute Law — Principle against retrospectivity — B
of ““fairness”, which must be the basis of every legal rule
India, Art. 14

K. Statute Law — Retrospective Operatlon

without inflicting a correspondil_}g de
would warrant retrospective effeét— S
procedural provisions as retrospec In such casﬁs,-
attached to benefit the persons in™e ntradlstlngtg I

prospectivity

M. Interpretation of
Taxing/Fiscal statutes .

s against retrospective
(ins. w.e.f. 1-6-2002)

%ﬂons the 1nterpretat10n which favours
© be preferred. This is a well-established
¥ help finding out as to whether part1cular
1§ Qart1cular tax or not. Tax laws are clearly in
nd property interests and are, therefore, subject to
strict constructlon and any:imbiguity must be resolved against imposition of the
tax. No doubt, with the ‘gpplication of this principle, the courts make an
emdeavour to find out the inf¢ntion of the legislature. At the same time, this very
inciple is based on the “fairness” doctrine as it lays down that if it is not very
ci:ear from the provisions of the Act as to whether the particular tax is to be

22
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levied to a particular class of persons or not, the citizen should not be fastened :
with any liability to pay tax. This principle also acts as a balancing factér
between the two jurisprudential theories of justice — Libertarian theory ongthe
one hand and Kantian theory along with Egalitarian theory propounded by ]exhn
Rawls on the other hand. :

(1869) LR 4 HL 100, relled on

FEidman v. Martinez, 46 L. Ed 697 : 184 US 578 (1902); United States v nggle@)fforl
Story 369 (1842); Mutual Bencfir Life Insurance Co. v. Herold, 198 Fagd 199 (19]:,2)
Herold v. Mutual Benefit Life Insurance Co., 201 Fed 918 (CCA 3d 1
Building & Loan Assn. v. Herold, 203 Fed 876 (1913); Mutual Trust Co. viddi
NY 51 : 69 NE 124 (1903); Gould v. Gould, 62 L Ed 211 : 245 US 151 (1917), e

Of the various rules guiding how a legislation has~to
established rule is that unless a contrary intention app
presumed not to be intended to have a retrospective operat
the rule is that a current law should govem current act’ g

s, aul eg1slat10n is
rén Thsé idea behind
i pr1nc1ple of

which the conduct of mankind is to be regulated’-v‘ h'
time to deal with future acts ought not g ch nge ﬁﬁe charagter 55
transactions carried on upon the faith of the i
of the pnnc1p1e against retrospechlty ishe p

to be treated as prospective unless the legislat
enactment a retrospective effect;
supplying an obvious omission in
legislation.

For the sake of completene
the rule against a retrospectiv
benefit on some persong but

T i
beneﬁt,,;,is cque,-rf’i? ed by a legislation,
Lru bn is dlffe’lﬁnt e legislatmn confers a

pr%g mption would be that
qild warrant it to be given
a retrospective effec,:»ts X ¢ifion to treat procedural
provisions as retrog] ec ye. “Tin such cases, rg;tr' ﬁﬁ stivity is attached to benefit

the persons cé}mradl cuon to th Pro s1on 1mpos1ng some burden or

such a legislation, givin,

Egl to Section 1

‘On the &@ntrary, it ifsa provision:avhich is onerous to the assessee.

1 ; rule of presumption is against
retrospecn g.he

opet i ¢ against retrospective operation is a
fu damentaf “Files 'of law that no S e shall be construed to have a retrospectlve

(Paras 30 and 31)
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Phillips v. Eyre, (1870) LR 6 QB 1; L’Office Cherifien des Phosphates v. Yamashlld‘“
Shinnihon Steamship Co. Lid., (1994) 1 AC486 :(1994) 2 WLR 39:(1994) 1 All i

(HL), relied on

Govt. of India v. Indian Tobacco Assn., (2005) 7 SCC 396; Vijay v. State of

(2006) 6 SCC 289, explained and distinguished on facts

b N. Statute Law — Declaratory/Clarificatory Provision — D,

or clarificatory amendment — Operates retrospectively

Cem‘ral Barnk of India v. Workmen, AIR 1960 SC 12, relied on

CED v. M. A. Merchant, 1989 Supp (1) SCC 499 : 1989 SCC (Tax)
(1976) 1 SCC 906 : 1976 SCC (Tax) 133, affirmed

Nagpur, 2012); W.F. Craies: Craies on Statute Law (7th E
1971), referred to

Advocates who appeared in this case :
P.S. Narasimha, Additional Solicitor General {(Rup
d Ms Anil Katiyar, K. Parameshwar, B.Vi Ba 4
Bhardwaj, Preetesh Kapur, Govind Manohagggn
A. Shankar, Bhargava V. Desai and Mg:A.
parties.

Chronological list of cases cited i

1. SLP (C) No. 540 of 2009, order dai et
Township (P) Lid.

e 2.
3.

scR'623, Keshavlal Jethalal Shah v.

andas

',7

Principles of Statutory Interpreiation, (13th Edn., LexisNexis Buttétyo

105, 10c, 11e-f
10a-b, 10b-c, 10f,

16g, 16g-h, 17a-b, 19a,
1% -¢, 25¢-d, ZSef 25h, 31fg

-5
2ef
22e

22a-b
24c-d

26f
27a-b
24d

24a

25a
23b-c
29c-d
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17. 62L Ed211:245US 151 (1917), Gould v. Gould 29e¢

18. 58 L Ed 596 :232US 261 : 34 S Ct421 (1914), Billings v. United States 29a-b
19. 203 Fed 876 (1913), Parkview Building & Loan Assn. v. Herold
20. 201 Fed 918 (CCA 3d 1913), Herold v. Mutual Benefit Life Insurance Co.
21. 198 Fed 199 (1912), Mutual Bernefit Life Insurance Co. v. Herold
22. 177 NY 51 : 69 NE 124 (1903), Mutual Trust Co. v. Miller

23. 46 L Ed 697 : 184 US 578 (1902), Eidman v. Martinez

24. (1870)LR 6 QB 1, Phillips v. Eyre

25. (1869) LR 4 HL 100, Partington v. Attorney General

26. 2 Story 369 (1842), United States v. Wigglesworth

The Judgment of the Court was delivered by ;

DR A.K. SIKRI, J.— Delay condoned. Leave granted in all thes gitters.
In these batch of appeals, most of which are preferred By the
Commlssloner(s) of Income Tax (herelndfter &

therefore, has retrospective operation.

The background facts

we would be justified in referring to the de s £ :
to the aforesald question would lead to the seahng of the~tate of Al these

the assessee on 10-2-2001. The -Ij_i tieétinder Section of the Act was
issued to the assessee of} 1 G- 200:3 quumng himde, eturn of income
for the block period gnding 14 -2- 2000. In complianeg, the assessee filed its

”by the assessing officer and
¥ under Section 154 of the Act on
T the Act, by which surcharge was
i lenged in appeal by the assessee. The

)e\

30-6- 20(13 This o¥ der under S
levled by izhf; as

£ Vatika Township (P) Ltd., SLP (C) No. 540 of 2009, order dated 8-4-2010 (SC). See
k:te order extracted at para 10, infra.

25
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therefore such an order could not be passed taking umbrage under Sectl
154 of the Act. The undisclosed income was revised under Se
250/158-BC by the assessing offrcer vide order ddted 9 9 20

removrng the component of the surcharge
4. As the Department wanted the surcharge to be

’Ssessment
the Act as

the opinion of CIT, this led to income having escapedl
According to CIT, in view of the provisions of Section 11
inserted by the Finance Act, 1995 and clarified,
No. 717 dated 14-8-1995, surcharge was leviablg;
Accordlng to CIT the charging provision was Sect X

the Finance Act, 1999 was to be app
5. CIT, accordlngly, cancelled

This order of CIT under Se
6. The assessee filed th
(hereinafter referred to.as
Tribunal vide its‘_\ord P
The Tribunal hefd th
Income Tax Adkc:

&l Court of Delhi by way of an
) for the block perrod 1-4-1989 to

aforesaid proviso could \: t be made applicable to the block assessment in
question of an earlier pericy i.e. the period from 1-4-1989 to 10-2-2000 in the
1E1;Stant case. oy

CIT v. Vatika Township (P) Ltd., ITA No. 375 of 2007, order dated 17-4-2007 (Del}

26
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The reference order

8. It so happened that this very issue about the said proviso to‘

Section 113 viz. whether it is clarificatory and curative in nature an(
therefore, can be applied retrospectively or it is to take effect from the &

te
i.e. 1-6-2002 when it was inserted by the Finance Act, 2002, attracted t}

attention of this Court and was considered by the Division Bench in CEF'V:
Suresh N. Gupta3 The Division Bench held that the said gr0V1s@ is *

clarificatory in nature. When the instant appeal came up befﬁre 4no§b§
Division Bench on 6-1-2009% for heanng, the said Division Bemr:h eggpresse
its doubts about the correctness of the view taken in Suresh N5Gip
directed the Registry to place the matter before the Hon’ble the C
of India for constitution of a larger Bench.

9. We reproduce the order dated 6-1-20094 in its eq_];iret S

provision had come into force with effec't;
under:

‘Provided that the tax charge:
1ncreased by a surcharge, if any, {

was leV1ed on

Tl
ow&

respect of Assessment Years
30-6-2003.

3. In support of its cet
in nature, the learned Additio s ;
Bench decision of th;s G . Gupta3 wherein it has
been held: (SCC p 37% s 37-38)

1o clear this doubt premsely,
o, 7113 by which it is indicated
e year in whlch‘ the 8 'érch was initiated would apply.
' .the sald pro% O was clanﬁcatory in nature. In
tﬂ;xatlon the legislaticy
régad strlcj,;iy There is ¥

27
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b lldblllty uncertain. In the present case, however the rdtﬁév of*
ectlem 11%:but
C
d pr1n01p1es of law thdt the taxing stdtli‘ne sh liﬁ cbnstrued strictly and a
statute, ordinarily, should not be‘held“"{‘,,l e _\_,_:ny retrospeaff’?é effect it
is necessary that the matter be cop ;gjﬁere 1 .
5. We, while issuing notice, ‘dirég
e came up for hearing on 8-4-2010. On*#hat date, the,
following order! :
f

looking to
ramific dt;;_

If CIT v. Vatika Township (P) Ltd., SLP (C) No. ...
" 6-1-2009 (SC)

of 2008 (CC No. 16923 of 2008), order dated

28
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The statutory provisions
11. Before adverting to the submissions of the Department, as argued by

Mr P.S. Narasimha, learned Additional Solicitor General and rebuttal thegeto, '

given by various counsel appearing for the assessees, we deem it dppOSlfe

take note of the relevant statutory provisions, having bearing over the magiee:,

along with the proviso to Section 113, which is the bone of conteptioniand

income tax shall be charged for any assessment year at any _
income tax at that rate or those rates shall be charged for

accordance with, and subject to the pr0v1310ns (including pr0v1s10‘ :
levy of addmonal income tax) of this Act in respect, of the.total indome of

to be charged in respect of the income of a penod,gth
year, income tax shall be charged accordingly.

(2) In respect of income chargeable uncﬁ? S

or payable under any provision of this A
Though Sectlon 4 of the Act is the chdrg ]

“271 Surcharge on cert gf duities and taxes
i’ Articles269 an_d 70, Parhament may

: owever, initially, this
“on the income @,f c@m nies i.e. corporate entities
*Iﬂdldn Compdmes A by specified surcharge at the
i G was reduced to 7.50% in the

Hits dnd also the companies. In subsequent
arge is levied on the aforesaid entities are
f Varprg nature. A tabulated forth showing surcharge in respect of different

dtegor)f11 of assessees in dlfferent assessment yedrs levied under each

29
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provisions pertaining to the block assessment. These provisions are;
in Chapter XIV-B. The purpose of this Chapter is to lay down’
procedure for assessment of search cases with a view to combat ta%s
and also to expedite d]fld simplify dssessments in search cases, We::;’-ﬁreprl | ¢

the search was conducted under SGCUOHJ_ 13 A
made under Section 132-A and also includé&s ghe p

‘_a,or the requisition is made
1qﬁs of thlS clauégf‘shall have
‘ten

d before the Ist day of June, 2001, the
effect as if for the words 3

5":
account or other docqment or transactlon re@&es' 1S wholly or partly
] woi“ﬁ;@l not have been

oGfithents or any assets are
L gase of any person, then, the
hatl proceed to dssessi the undisclosed income in
rovisions o ﬁzz%‘{]h ﬁé‘r

Section 132
requlsltlon 91«
assessing off
accordance, with, th

ction 113, as income of the block
par or years to which such income

block period;

(b) the total undisclosed income relating to the block penod shall
not include the income assessed in any regular assessment as income of
such block period;

30
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(c) the income assessed in this Chapter shall not be included in the
regular assessment of any previous year included in the block period.

(3) Where the assessee proves to the satisfaction of the assessing offgcers
that any part of income referred to in sub-section (1) relates to an assessmigft
year for which the previous year has not ended or the date of filing the refien :
of i income under sub section (1) of Section 139 for any previous yegr hag not ik

found as a result of search or requisition of books of ﬁﬁ@ountu’v@r documents
and such other materials or information as are avallable?‘*wnh "the assessing

determined—

(a) where assessments under Se% ion
147 have been concluded on the basit &t

Section 147 but assessments havé'n

or requisition, on the basis of the inég
(c¢) where the due date for f111ng a Tl

no return of income has been f1led as n1l

(d) where the previous }Z ;
return of income under suly edt‘lo (1) of Sectioy
on the basis of entries i §
recorded in the books gfi amtamed in the
normal course on or | EfOF& thé"d uisition relating

ate's 9f filing the
as fot expired,

(e) where’ganf"
(4) of Section %

'i?the previous years falling ¥ithin the block period shall be the income
g_i_etermmed before allowing deduction of salary, interest, commission,
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et

bonus or remuneration by whatever name called to any partner not bemg
a working partner: : :
Provided that undisclosed income of the firm so determifiéd %
not be chargeable to tax in the hands of the partners, wshe Y
allocation or on account of enhancement;
(c) assessment under Section 143 includes determinations
under sub- secuon (1) or sub section (1 -B) of Section 1

requisition.

(3) The burden of proving to the satisfaction o
any undisclosed income had already been disch;
filed by the assessee before the commencem@nt

requisition, as the case may be, shall be on thgasséisce

iy

apter, losses brought
a@ter VI or unabsorbed

Chapter, but may be carried fo
assessments.

Ea
gl
e

are requisitioned under Section 132-
(a) the assessmg focer shall—

97 *-r.§erve a notice to such
h: ime not being less than

any assets requasmotﬁed on or after the Ist day of
O9%; serve a notic

t1tled to file a revised return;

officer shall proceed to determine the undisclosed
income of the blockiperiod in the manner laid down in Section 158-BB
and the provisions of Section 142, sub-sections (2) and (3) of
Section 143 and Section 144 shall, so far as may be, apply;
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(c¢) the assessing officer, on determination of the undisclosed .

income of the block period in accordance with this Chapter, shall pass

an order of assessment and determine the tax payable by him on tHe

basis of such assessment;

(d) the assets seized under Section 132 or requisitioned un&ar
Section 132-A shall be retained to the extent necessary andg
provisions of Section 132-B shall apply subject to such m0d1f1gat101;ts as
may be necessary and the references to ‘regular ass
‘reassessment’ in Section 132-B shall be construed as,
‘block assessment”. ‘

* sk sk

otherwise provided in this Chapter, all other provisions of this #et"
apply to assessment made under this Chapter ”

1 dge that insofar
as rdtes of tax chargeable in case of block assessment is ¢ cern >d, thdt is not

provided in the Finance Act. Pertinently, the provisig&: _@_

£

16. The proviso to Section 113 wa&#mém;ted
with effect from June 2002 and is to the foil

this section gh:aiLl b

i

appﬂacable in the

assessment year relevant to the pfe FOUS year in which t
under Section 132 or the requlsy’ﬁo 'ls made under Se

ugh ﬂprovision for

i

partlcularly relatlng to sur
surcharge under the Financ ; 1995, insofar as
levy of surcharge for block sdssesr’;‘ment is con&er‘ﬁqd,' is introduced by
insertion of aforesaléi' % : this background, the
question has arisen as & on:block assessment has
been levied for the fi ] _' fovi¥dcoming into effect from
1-6-2002 or it is Ginly ,glmﬁﬁcatory in nat;m b
provision for__ urc;l@arge e Fipang
aj:ge on block dssess&nent akivell.

ey proviso to Section 113 of the Act
Gupta® and the Division Bench of this

33
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Bench.
19. The Court in Suresh N. Gupita’ formulated two
consideration viz.: (SCC p. 366, para 4)

respect of search carried out on 17-1- 2001 ?

(2) Whether the proviso inserted in Section 113 U.‘ the
2002, is clarificatory?

19.1. Dealing with the first question, the Court noted th&gontention of
the assessee that Chapter XIV-B, which was 11;},5 d:-by the Finance Act,
1995 with effect from 1-7-1995 was a self-contaiigd chipter as it lays down
a special procedure for assessment of undisclose mé-ome found during
search for the “block period™. It was argued byithe a ﬁesﬁee that this Chapter
contalns a chargmg section (Sectlon “\15& a“’computation section
S block _,gssessment

o

Fi_;a_;%i*nce Act,

%tfﬁent of
undlsclosed income” under Chapler ﬁl@?scheme
of assessment of “total income” of*z ; &
the Act. In support of this argum it was submltte
Chapter XIV-B deals with assessment of “undlscloseﬁ 1rt
the Act relates to the assessrﬁwﬁlﬁjgof “total income”. 1
mentioned in Chapter XIV-

the “previous year” under

3 that whereas
, Section 4 of

assessment fal
Section 158-B;

W ot open to the agEess gmv_

€. If;refore the 1nsert1@_ﬁ of th&proviso to Section 113 of the Act.
ﬁcte&‘ by the Court. The Bench took note of
ition alengiwith Schedule VII List 1 Entry 82 to the
_S@W 4 of the Act which is the chargmg section.
levy® surcharge on income tax is traceable to
y 82 and not to Section 4 of the Act. The rate at
which the charge on total #icome on the previous year is imposed is not laid
down in the Income Tax Att but in the Finance Act indicated every year by

34




® SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.

@@ Page 18 Friday, September 09, 2022 35
Printed For: Ashutosh Verma, University of L
e.C0Om

NLINE SCC Online Web Edition: http://www.scconline.

TruePrint™ source: Supreme Court Cases, © 2022 Eastern Book Company.

18 SUPREME COURT CASES (2015) 1 SCC & r

Parliament to give effect to the financial proposals of the Central ;
Government. It further held that since the Income Tax Act deals with tax gn
income and nothing else, nor with charge should be a legal charge u@_gérﬁ
Section 4, it must be a tax on the income of the assessee. Therefos
Section 4(1) of the Act was the charging section and the rate of ta.gc
prescribed under thdt very Act i.e. Section 113. As long as the chgrge 1;3 on*

the “totdl income” of the prev1ous year and so long as the ra.te re, ates

the da.te tht is to be seen is that the rate is applied to the ° {914
and the tax which the assessee has to pay must be at the rate in 1o
total income of the previous vear.

19.3. The Bench was of the view that the concepts of “previous ya s”as C
well as tOtdl 1ncome” in Chdpter XIV—B were retdlmad Th@xefore Sectlon

assessment of block period. It was, nevertheless

income of the previous years falling within’ g:l;he d

returned/assessed incomes as per regular reg '_‘_d 1 _g«:ﬂar dssessmeq;l‘ As a

fortiori, the provisions of the relevant Financ Have got to be fedd mto thz@

block assessment scheme under Chdpter XI prior to 1-6- 2 ‘h

sequential, even without the proviso 1G5+ 5@ ti(;m 119 which was;i )

the Finance Act, 2002 with effect from 1-6% , the Finance Ac

applicable to block assessment under C Jp&er XIVv-B

surcharge was leviable. ©
19.4. Adverting to the second 4 eﬁa on formulated by t

whether insertion of the proviso ;S v

applicable to search of the eaglief; up‘ "to 3’1 5- 2002, the

Court pointed out that in vigw @f H8”answer toithes {@uestlon second

question did not even ':;req fe a

answer this question.gs wi f

surcharge and the positif
Department as to Wﬁ’
dSlde this argume@t

uir_ . The Court sp%aflca,l\'y"noted that before the proviso g
u- n thé mind of the Department and the

fAvhich the rate at which surcharge

\hether surcharge was levmble with
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Parliament has opted for the date in which the search is initiated, as the da
relevant for applicability of a particular Finance Act.
20. Aforesaid were the reasons given in Suresh N. Gupta® to art*lv £
conclusion that the proviso was clarificatory and/or curative in®
b would be our duty to point out at this stage that another Division
CIT v. Rajiv Bhatara® has followed the aforesaid Judgment by
same reasons in support.
21. It is not necessary to take note of the argume

C

d
leading up to the answer to the issue?
Scheme of Chapter XIV-B

e

f ncofﬁ@s hdve to be,«

income was em;ned nd :

also the period o

rrent prev1ong: ye
from 1-4- 20@@ fo 1%

2001 in thlseCds

3 CITv. Suresh N. Gupta, (2008) 4 SCC 362
(2009) 13 SCC 315 : (2009) 310 ITR 105
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self-contained machinery for assessment of undisclosed income for the block .
period of 10 years or 6 years, as the case may be. ‘

23.2. In case of regular assessments for which returns are filed on yearly .
basis, Section 4 of the Act is the charging section. However, at what rate’th
income is to be taxed is specified every year by Parliament in the Fina
Act. In contradistinction, when it comes to payment of tax on the undisclgsed
income reldting to the block period, the rate is specified in Section, -1“’13 oﬁ.the k

Act clearly states that the total undisclosed income relatrng
period “shall be charged to tax™ at the rates specrﬁed under Sectign lﬁx as

of 60%.

24. From the above, it becomes manifest t
comprehensively takes care of all the aspects relating .l
relating to undisclosed income, which 1ncludes Sgetig
charging section and even the rate at which smch
mentloned in Sectlon 113 of the Act No dqubt K C

. Chiipter  XIV-B
é‘k assessment

year” As per Section 2(45), “total inco‘?_l
income referred to in Section 5, comp‘med

deemed to be recerved in India in any previous year by @i‘
person who is a re51dent No d@w::t%%‘H undrsclosed 1ncozg?1

T )erred to in
not’ drsclosed

ous year as defined in
4r means “the financial year

assessment,,xear !
ot relatable to J;he prew;ﬁ’us year. On the contrary, it is

Wthh undisclosed income can be taxed.
-ocedure for taxing that 1nc0me It 1s very
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kil
b

contains all the provisions starting from charging section till the completioﬂ-.

of assessment, by prescrlbrng a specml procedure in relatlon thereto rna

distinct from “total income™ referred to in Section 5

b significance to observe that when a separate charging section is fi
specifically, to assess the undisclosed income, notw1thstand11;:tg a p}:ow
the nature of Section 4 already on the statute book, gHis mo¥ of the
legislature has to be assigned some reason, otherwise, thefe wash ,eessny
to make a provision in the form of Section 158-BA(2). I# aufd only be that
for assessing undisclosed income, the chargin progision  is
c Section 158-BA(2) alone. l

26. Notwithstanding the aforesaid position clarifj
opinion that dehors this discussion, in any case, 1311
principles concerning retrospect1v1ty, the proviso s
cannot be treated as clarificatory in nature, t,h
effect. To make it clea_r we need to _‘tund_-‘s st

phcatlon of general
Sec}i:;lon 113 of the Act

IlOtlﬁCdthIl may physu:ally consistsipt ™ i papé H@wever
conceptually it is a great deal mdﬁ‘% thd’n an _dlndry prose, T erehfwii specml
pecuharlty in the mode of vertﬁﬂ; < byia 1@

e
f
presumed n;
behind the g
g dW of toddy dnd in force and not

. Our belief in the nature of the law is
uman being is entitled to arrange his

=pect1vely upse 18 ‘prmmple of law is known as lex prospicit non

Taw looks forw d not dederd As was observed 1n thllrps V.

38
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introduced for the first time to deal with future acts ought not to change the .
character of past transactions carried on upon the faith of the then ex1st1nﬁg
law.

29. The obvious basis of the principle against retrospectivity is*
principle of “fairness”, which must be the basis of every legal rule as
observed in L’Office Cherifien des Phosphates v. Yamashita- Shmnﬁz

Steamshlp Co. Ltd7 Thus leglsldtlons Wthh modlfled accruegl lghfs or

In any case, we shall refer to few Judgments containi
later.

where a beneﬁt 1s conferred by a leglsldtlon tﬁe rufe, 4 d
nef,_: on some pferéons
) sOie other persoﬂf\_ or o
5 e
provisions as retrospectlve. In Govt. of India v. Asﬁn 8, the
doctrine of fairness was held to A elevant factor to < stdtute
nature, was applied in Vijay vgiSic
a law is enacted for the beneﬁjt of 20 ;

of a provision the statufé
we are (sic not) conft’%;mté . :
31. In such cases i;gtr ‘_ ‘Pectlwty is dtl;@ch g, to beneﬁt the persons in
contradistinction to,th pvl§10n 1mposmg Se rden or liability where
the presumption 4 In the instant case, the
proviso adde ! beneficial to the assessee. On
S ou¥ifo the assessee. Therefore, ina g
case likejthis, W h%zye to proceediwith ithe normal rule of presumption
dgdmst reirospecti’*g_e operatloli H?hus, ﬁe e dgdmst retrospective operdtlon

; struction appears very clearly in the
y necessary and distinct implication.

7 (1994§J 1 AC486: (1994) 2 WLR 39 (
8 (2005,)“‘7 SCC 396
(200@”6 SCC 289

94) 1 All ER 20 (HL)
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Dogmatically framed, the rule is no more than a presumption, and thus could.

be displaced by outweighing factors.

32. Let us sharpen the discussion a little more. We may note thﬁt ]

certain circumstances, a particular amendment can be treated as clrifi

b or declaratory in nature. Such statutory provisions are ld
“declaratory statutes”. The circumstances under which pr0v131Qh

termed as “declaratory statutes™ are explained by Justice G.#
following manner:

“Declaratory statutes

The presumption against retrospective operatlon
declaratory statutes. As stated in CRAIES* and dpprove

¢ it
Court
Act to remove doubts existing as to the comma
effect of any statute. Such Acts are usually
usual reason for passing a declaratory Act is £
deems to have been a judicial error, whet—,t-;er’
common law or in the interpretation @f
d such an Act contains a Preamble, dn&; Is _ w@rd “decldred” as well as
the word “enacted”.” But the us¢ o gds ‘it is deggléi“ed’ is not
conclusive that the Act is declafitin r these words*mdy;' at tignes, be
used to introduced new rules of faw*and. the Act in the‘ atter %igcse will
only be amending the law cmg wﬂl notifecessarily be 1 (_ug‘sfp@etlve In
determmlng, therefore the nafii ‘d the Act, regard?
e
deemed ledys _{Lq h (
f retrospectlve In the abséiice of clear gvoid ating that the dmendlng
; : when the pre-amended
n;amending Act may be purely
g1on of the principal Act which
endment of this nature will have
Setive 6£fect dnd thezeior%"
g h thg% COIlStltllthIl cam i

10 Principles of Statutory Interpigy
7‘_’ 2012) W

# WF Craies, Craies on Statute Law (7th Edn., Sweet and Maxwell Ltd., 1971)

Ed.: The reference is to Central Bank of India v. Workmen, AIR 1960 SC 12, para 29

ation, (13th Edn., LexisNexis Butterworths Wadhwa, Nagpur,
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33. A Constitution Bench of this Court in Keshavial Jethalal Shah v.
Mohanlal Bhagwandas'!, while considering the nature of amendment to
Section 29(2) of the Bombay Rents, Hotel and Lodging House Rates Contrdl
Act as amended by Gujarat Act 18 of 1965, observed as follows: (&IR’
p- 1339, para 8)

“&. ... The amending clause does not seek to explain any pre- ex13,.t

leglsldtlon which was ambiguous or defective. The power o i

Court to entertain a petition for exercising revisional Jur1§d

before the amendment derived from Section 115 of the ¢

Procedure, and the legislature has by the amending Act not

explain the meaning of that provision. An explanatory Act i

passed to supply an obvious omission or to clear up doubts

meaning of the previous Act.”

34. It would also be pertinent to mention that assest
right and an assessee cannot be subjected to reassessme

came into force: (SCC p. 914 para 11)

“11. Now it is a well-settled rule
and sanctified by judicial decisions that,
expressly so provide or necessgagily require it, retro@ﬁectl :
should not be given to a statué se as to tdke away _or it pdll‘"ﬁn existing
right or create a new obligati peibidity
as regdrds matters of proceg

_trefspectlve oper

: ould not be given to a
f‘f‘é&ct alter or delstr(}

0, existing right or create a

J:_'ge of the enactment. If the
which is fairly capable of either

s %

ls‘":égxpressed in lamgguag'

nzterpreta%zon it oughtit be céustrited as prospective only.
(emphasis supplied)

1 AIR 5968 SC 1336 : (1968) 3 SCR 623
2 1989 &upp (1) SCC 499 : 1989 SCC (Tax) 404

41
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beglnnlng of the assessment year i.e. the first day of Apr11 any chdngé irt
affecting tax liability after that date though made during the curreﬁey
assessment year, unless specifically made retrospective, does not dppﬂ;
assessment for that year.

Answer to the reference

37. When we examine the insertion of the proviso in;§ection 113, 6t the
Act, keeping in view the aforesaid principles, our 1rre91§t1ble’; ‘oncliision is
that the intention of the legislature was to make it prospectivg-in nature. This
proviso cannot be treated as declaratory/statutory or curativedn Ildt: re.

38. There are various reasons for coming to this conclusipn which we
enumerate hereinbelow.

Reasons in support

39. The first and foremost poser is as to wheths
the block assessment with the addition of levy,@f#ur

it wps p0551b1e to make
; i ‘-ge in the absence of
proviso to Section 113? In Suresh N. Gupta3 itself, it was acknowledged and

admitted that the posmon prior to the dtﬁ%m nt gf Section 11dsof the Act

the surchdrge varies from year,to year. However theras e:gsmg officers were
indeterminative about the datc e_:"ith reference to wh h rit@s provided for in
the Finance Act were to be maéde applicable. They:
“SCGp. 379, para 35

farge™was lev12thle '

pr0V1ded for”~1n ﬂaie Flﬁf&}(nce Act of '

zv‘}”ghe y in which blczeig d%" S
“Th "posmon Wthh E}}evalle “Before arnendlng Sectlon 113 of the

: % s were not levying any surcharge and
s payable were adopting different dates

"f'-
]ﬂ AIR 1961 SC 1633 : (1962) 1 SCR 788
*% CIT v. Suresh N. Gupta, (2008) 4 SCC 362

42
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N. Gupta? itself, the Court has pointed out four different dates which were
bothering the assessees as well as the Department. The choice of a pd.I‘thllldI‘ A
date would have material bearing on the payment of surcharge. Not only thé
surchdrge is different for dlfferent years, it varies dccordmg to the Cdtegorﬁ,of

Finance Relevant Para Para FPara
Act section of A B C
the Finance
Act

IND, Cooperative | Firm Companies
HUEF, society
BOI,
LA0P
1995 Section 2(3) | - - - d
1996 Section 2(3) | - - -
1997 Section 2(3) | - -
1098 Section 2(3)
1999 Section 2(3)
2000 Section 2(3) e
2001 Section 2(3)
2002 Section 2(3)
2003 Section 2(3)
f
g

Ethe taxable evé: t atté'a mg the levy, the second is a
1 of the per 11 the levy is imposed and who is
& rate at which the tax is imposed,
Hiiwalue to which the rate will be applied
" If those components are not clearly and

1 g the tax liabi
eﬁmtely ascertamable, it is
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law. Any uncertainty or vagueness in the legislative scheme deﬁmng ang:
of those components of the levy will be fatal to its validity.” .
It is clear from the above that the rate at which the tax is to be im oséd i3
essential component of tax and where the rate is not stipulated or it¥
applied with precision, it would be difficult to tax a person.
conceptualisation of tax was rephrased in CIT v. B.C. Srmlvasa Seff’
following manner: (SCC p. 465, para 10)

“10. ... The character of computation of provi
bears a relationship to the nature of the charge. Thus#
and the computation provisions together constitute
When there is a case to which the computation provisiort
all, it is evident that such a case was not intended to*
charging section.”

: thdt the proviso added
_ 1d_1‘ ICdtOI'y in ndture From

bad 11—1 dpi).ly the prov1310n
se of the gdr “,éi], #ituation which this
‘proposals which were

foofaraw mdde in the Conﬂz:rc;,nta"by those wh
was ]
provision had created
submitted in the follo;

;

i

agfiply reflégted nithe

¢ two problems in relation
ige. The ﬁrst is t;h@t Sé ion 113 does not mentlon a

s

‘ ‘gﬁe,ﬂ the second problem is that the
A‘ 1 levies surcharge on Lhe-"a

: mount of income tax on the income
of a pt ‘_tlc‘ﬁﬂdr dsse,ssment @zed_r §7.?vhereas in the block assessment tax is

illustrate, if the searc
surcharge is to be

~,:* Ed.: From the French word gérable: meaning a confused disordered state; turmoil.
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1996-1997 or the assessment year 1997-1998, the rate of surcharge being

different for the two years? The provisions of Section 113 or thé;

provisions of the Finance Act do not offer any guidance on the issue. ,
Suggestions

The foregoing problem indicates that levy of surcharge g

The Chief Commissioners accepted the position, in no uncertain f&gms

as per the ldngudge of Sectlon 113, as it ex1sted it was dlfﬁcult to Jus“;sﬁy levy ¢
d
State. The Libertarianism propounde'd
philosopher Friedrich A. Hayek and Am
stdnds emphatlcdlly rejected by all 01v1hsed nd democra: ally governed e
fate™:To dttdin a
feature, which runs through our Ms @gson spemﬁc
provisions are made in the Cc:;n *“le‘glsldture to make
laws for levy of taxes, in "ucf_
collection of taxes 1s tHi’at re:_‘ f
undmblguous and "D d p"' scribe the hdbjl1t§"" pay taxes in clear terms. If
the prov151on coné@ ne(i @f the tdxmg smt ambiguous and vague and is
i the 111\#@ gpretation which favours the g

ture. At the same time, this very pr1n<:1ple
i1 ldys down thdt 1f it is not very cledr from




SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.

Page 29

Friday, September 09, 2022
Printed For: Ashutosh Verma, University of Lu@u54
SCC Online Web Edition: http://www.scconline

TruePrint™ source: Supreme Court Cases, © 2022 Eastern Book Company.

CIT v. VATIKA TOWNSHIP (P) LTD. (Dr Sikri, J.)

on the other hand.

41.3. Tax laws are clearly in derogation of personal rights an@
interests and are, therefore, subject to strict construction, and any ¢ 1gu'ty
must be resolved dgdlnst nnposmon of the tax. In lelmgs V. Umtérf Stige

Eidman v. Martinez!3, L Ed p. 701 : US p. 583; :
Wigglesworth!®, Story p. 374 and Mutual Benefit Life Inisgrance Co. v.
Herold®, Fed p. 201, affirmed in Herold v. MutugfiBenefit ife Insurance
Co.2l; Parkview Building & Loan Assn. Z‘fﬁ?z Fed p. 880 and
Mutual Trust Co V. leler23 NY p. 57”

“On behalf of the Government it
mdtter dnd concerns itself w1th t];m su
: ‘But in

ed is most

41.5. As Lord Cairns 4
General?5: (LR p. 122)

113

as | understan_

to the _]lldlCldl mind to
73 g to recover the tax, cannot

23 177 NY 51 : 69 NE 124 (1903 ;
Eﬁl 68 LEd 240 : 263 US 179 : 44 § Ct 69 (1923)
25 62 1L Ed 211 : 245 US 151 (1917)

2‘6 (1869) LR 4 HL 100
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42, There are some other circumstances which reflect the legislative
intent. The problem which was highlighted in the Conference of Chlef
Commissioners on the rate of surcharge applicable, is noted above. In view ot
the dforeSdld difficulties pomted out by the Chlef Commissioners in their’

suggested. Notw1thstdnd1ng the same, the leglsldture chose not t
clear from the discussion hereinafter: ;

42.1. “Notes on Clauses” appended to the Finance Billf'

amendments retrospectlve For example

Section 92-F. Clause (iii-a) of Section 92-F is &fne d
the activities mentioned in the said clause 1nclm;l
work in pursuance of a contract” (emphasis upp d).~ :
effect retrospectlvely from 1-4-2002. Vdrlq Hather dmendmenfsﬁ
e
: ec1§,""" n of tl';e le @sl -ﬁre éven when the
5 ; --g)f tﬁe reasons Wthh
! f
: st;];u :1;10n while effedti
113 of the Act, with vitiouSiother provisiofi
Act but Fmdnce A ‘ {
Cld.l‘lflCdtOI}’_m
such ldng ; g

g;g #bt.yiz. the understanding of CBDT itself
iftainéd in CBDT Circular No. 8 of 2002
' “Fmdnce Act, 2002 — Explanatory Notes
n Pr0v1510n relatmg to Direct Taxes”. This circular has been issued after the Hh

7'-

K

e i,

* Ed.: A:s per the Oxford Dictionary, “‘epigraphic” here means: intending to suggest the theme or
purgﬂse of the amendment.
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CIT v. VATIKA TOWNSHIP (P) LTD. (Dr Sikri, J.) sl

passing of the Finance Act, 2002, by which amendment to Section 113 wa$.
made. In this circular, various amendments to the Income Tax Act:d
discussed amply demonstrating as to which amendments are clarifica
retrospective in operation and which amendments are prospetivé

prov1510ns of thdt section are made dpphcable to block dssesbmetys is 3¢
clarificatory and would take effect retrospectively from 1stg 1 y 1“995
When it comes to amendment to Section 113 of

44. The Fmance Act, 2003, again makes the position clez i4H
in respect of block assessment of undisclosed i income, was madé prospectlve
sub section (3) of

“Provided further that the amount Qﬁ '1‘%‘@: ' tax computed in
accordance with the provisions of S_ecuom’“fl&’; shill be increased by a

Addition of this proviso in the FJ,,udn 3
such a pr0v1510n was necessary 16 pr0

ﬁrst time by the
tlve provision and
k _he atiendment neither

rldl to suggest thdt it

purports to be merely CldI‘l
was 1ntended by Pdrhdme

' makes it obvious that the
i : . Gupta3 treating the proviso as
nd '@wmg it retrospectivheff;ef is not a correct conclusion. The

fit. is aécordmgly oveﬁ‘*uleélf

d1scuss10n the appeals filed by the
ismissed. The dppedls of the assessees
lev1ed by the dssessmg officer for this

CIT v. Suresh N. Gupta, (2008) 4 SCC 362

48
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(2016) 9 Supreme Court Cases 720

(BEFORE CHOCKALINGAM NAGAPPAN AND ROHINTON FALI NARIMAN, JJ.)
UNION OF INDIA AND ANOTHER
Versus
INDUSIND BANK LIMITED
AND ANOTHER

Civil Appeals Nos. 9087-89 of 20167, decided on September 1

A. Contract and Specific Relief — Contract Act, 1872 — S;/28 (asit sty
prior to its amendment in 1997 and finally after its amendmerit; i ﬂw'013) and
Ss. 128 & 129 — Bar under S. 28 as it stood prior to its amen i
— When attracted — Ingredients of bar under unamended S. 28,

— Assertion of right and enforcement of right

held, can be construed as a condition preced
assertlon/clalm/demand should have bea;n ra;lse(i

within which rights under agreement could'_“
under unamended S. 28
— Tentative view expressed al

— Appellant invited applicati
— Four exporters applying forik.

spondent Bank governed
tee did not prescribe period of
These clauses merely required

appellant to, odge Aalm within stlpula@ed tlrgie so that subsequent suit to assert
it rlghts Ca be ﬁled Wlthln pem;)d of‘fimitation — Hence, held, did not fall

49
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B. Contract and Spec1fic Rellef — Contract Act, 1872 — S 28 (as it .

absolute restriction should be to approach, by way of legal proceedinﬁ; cq
or tribunals; (iii) such absolute restriction may also relate to limitiivg oft

clarificatory or declaratory — Interpretation of Statutes & Am ﬁ’ﬁatory or

Clarificatory — Determination of — Principles summarised

¥
D. Jurisprudence — Rights — Assertion o ‘rigﬁt'“ﬁnd enforcement of
g A

€ right — Distinguished — Agreement restricting/l ng pﬁrlod within which
right may be asserted, held, does not fall within Himbrige of unamended
S. 28 of Contract Act, 1872 — Words and Phr, ssertion of right”,

“enforcement of right”

The appellant is the Textile Commissi Mlmstry ofﬂ Textlles
d Government of India. As per the memoraiidh
of cotton and cotton waste was permltted ofi} y
The exporters were required to furmsh%i Y. 3
of contract price and it was to be valid*for+ months Wlth P
for additional three months after the last daté of shipme

application for export of cotton.

e Accordingly, four sale co
Fibres (P) Ltd., Singapore and

export of goods w1
f V1de letter dated 3 1-

ments, then the bank guarantees
'.1t the required documents Wlthm the

fréfusal, the dppellant 1nV0ked ._he 1997 Amendment made to Section 28 of the
Contract Act, 1872 with effectfrom 8-1-1997 and contended that the respondent

Ban q%‘was not absolved of its 11ab111ty Again the respondent bank refused to pay.
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In the interim time, two of the exporters merged their companies. On .
23-7-1998, the appellant called upon the exporters and the respondent Bank to pay
the amount covered by the bank guarantee. As nothing materialised, the appellan;
filed three summary suits. After some proceedings, all the exporters remained exy
parte and the suits were decreed against them after full-fledged trial. It W&g&hd}}ﬁl
that even if claim was not made within stipulated time, still the respondentﬁ nl

these appeals.

Dismissing the appeals, the Supreme Court
Held :

ep(’}‘rt together with ¢
the Statement of Objects and Reasons for the 1997 Amen !:}s that the 1997
Amendment does not purport to be either declaratory etig al‘tfl a
bring about a substantive change in the law by sta&m :
where an agreement extlngulshes the rights or dlsc}@farg th “'11ab111ty of aj;],@r‘party

g diis rlghts on Ighe explry
he 1@97

Section 28 of the Contract
prospectively, as retrospectivity_wj,s{“

tye law operates

wha

18{72, being Su,!?m _}1
i ' i*anguage Being

e clgarly made out b
: N

S8

1abihtles thath G ali‘@ady accrued as a result of

o be lié‘ken away. This being the f
< High Court were in error
&t Actwould apply. (Para24)
Rajagopal Reddy v. Padmini

(1989) 2 SCC 95, held, overmled

:Appeal (OS) No. 1059 of 2002, decided on 20-1-2003
" (as amended on 27-2-2003) (Bom)#Union of India v. Bhagwati Cotton Lid., SLP (C)

No. 132}53 of 2003, order dated 14-8- 2003 (SC), referred to

. Manufaciurer’s Life Insurance Co., (1912) 14 Bom LR 741 : 16 IC 1001; Baroda h

Whyg. Co Lid. v. Satyanarayana Marzne and Fire Insurance Co. Ltd., 1913 SCC
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Phillips v. Eyre, (1870) LR 6 QB 1; L’Ojffice Cherifien des Phosphates v. Yamashira-
Shinnihon Steamship Co. Lid., (1994) 1 AC 486 : (1994) 2 WLR 39 : (1994) 1 All ER20
(HL), cited

a
Considering that the subject-matter of Section 28 of the Contract A
agreements
law applicable as on 31-1-1996, which is the date of the agreemen
guarantee.
Considering that the unamended Section 28 is to apply,
b advert to the said section and see what are its essential ingred
should be restricted absolutely from enforcing his rights und
contract. Secondly, such absolute restriction should be to apr
usual legal proceeding, the ordinary tribunals set up by the Stife
absolute restriction may also relate to the limiting of time within Wifich the party
may rhus enforce its rights. (Para 25)
¢ A reading of the clauses in the bank guarantee maké&g.it cle@r that neither clause
purports to limit the time within which rights are tgz_,b\e nfo wed. In other words,
§ia fﬂn ;ithin which a suit may
; on{adverted to in the clauses
lodge a clai‘f%l‘ based on
d
e
f
(Paras 28 to 30)
Lid., (1994) 3 SCC 324, applied
g

be no;lced in passing, that Parlf@ment has to a large extent redressed any grievance

W

that mﬂy arise qua bank guarantees in particular, by adding an Exception (iii) by
n amendment made to Sectlon 28 of the Contract Act in 2012 with effect from
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present would pass muster after 2013 if the specified period is not less than one year ,,

from the date of occurring or non-occurring of a specified event for extinguishment
or discharge of a party from liability. The appeals are, therefore, dismissed with n@;)\
order as to costs.

Advocates who appeared in this case :

Respondents
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UNION OF INDIA v. INDUSIND BANK LTD. (Nariman, J.)

The Judgment of the Court was delivered by

ROHINTON FALI NARIMAN, J.— Leave granted. The present appeals b

a the Union of India raise an interesting question as to the applicability &
1997 Amendment to Section 28 of the Contract Act, 1872. The fact of
three appeals are similar inasmuch as they concern four exporters who E}el

to what is known as the GPB Group of Companies.

2. By amemorandum dated 6-11-1995, issued by the Textile Couiml
under the ITmports and Exports (Control) Act, 1947, terms anﬁ Condltloﬂ for
b export of raw cotton and cotton waste for September 1995 Xugust T were
laid down. The shipment was permitted only against an i#revog ble er of
credit. The exporters were required to furnish a bank guarantég.ian the pfescrlbed
form @ 10% of the contract price. The bank guarantee was reqplred to be kept
valid up to 6 months with a provision for claims for an additionatifhree months,
after the last date of shipment. The allocation of qu as on the basis of the

¢ highest unit value realisation. 5

3. The Textile Commissioner invited apphcatlo‘ Vléie Press Note and
o™, “bales of extra long

staple cotton. It was mentioned in the Press
the shlpment period w1ll be 180 days from e

d
1ngaﬁp@r3$and the
exporters made
' dat%'_' In February,
f 91575 bales Vlde
e A0 Allocatlon -cum- Reglstratlo

5. As the four" ex ' Jegle ot
documents regardﬁag e@;p %ited ﬁ@ them within the stipulated
f period, the Textile i
exporters to subm;t

Within 15 days from the date
: aniZ@:]-1997, failing which the bank
guarantees wo ‘:‘Jlggi be ﬁmforced As th,e, éxportérs failed and neglected to furnish
these doditents ﬁ:;_‘the ‘Textile C(?anmlslsf sher, vide letters dated 15-5-1997,
he bank” g,:uarantees Vlde lettgrs of even date, the respondent Bank
refusec’ff,to pay u:nder the s *ggaraiﬂ:@e,, ¥
only Withln the' extended eriGd: three months i.e. up to 30-4-1997, and
not later? letter dated: «2 997/28-8-1997, the Textile Commissioner
sinformed the respondent Bank that in light of the amendment to Section 28
& of the Contract Act, which came into force on 8-1-1997, the Bank was not
absolfied of its obligation to niake payment under the bank guarantee. To this,
the Bgnk vide letter dated 19-9-1997, reiterated its earlier stand and stated that
wds not liable to make payment under the bank guarantee after 30-4-1997.
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It may be mentioned in passing that two of the aforesaid group companies, .
namely, GPB Fibres Ltd. and M/s Bhagwati Cotton Ltd. were amalgamated on K
12-9-1997.

6. On 23-7-1998, the Textile Commissioner called upon both the exporier&.
and the respondent Bank to pay the sums covered by the bank guarante As

Commissioner against the exporters and the Bank in the High Courtef B(ngénba}@

By order dated 4-12-2001, as amended on 22-1- 2002 uncondltr@hal l 4 b
Division Bench dismissed the appeal filed by the Umon of India on'thg g
that it was not maintainable under Clause 15 of the Letters Patent ofithe High
Court. On 14-8-20032, an SLP filed by the Union of I# ’@15* with the same
fate. . _{;ﬂ..
7. All four exporters remajned ex parte, as a resul; I_ i‘the suits came
_ 3.8 arantees in; igt;:luestlorl
en (¢ Sectlon 28 of th Conti;f@ct d
ﬁe within
three months of the date of expiry of the ban' &l be void.
Consequently, it was held that the 1n\(Qcat10n of the aforesa"‘
being without the aforesaid time const 1
therefore, decreed in favour of the e
9. In an appeal agajnst Wt,hi ; : h
Gtich ofithe Bombay, Hi: Ca urt while holding
xwoui"ﬁ apply to thggfacts;of
llowing certainij judgments of this Court and
f
g

“We,,see no reason to interfet. The special leave petitions are dismissed.
Howeveg we request the High Court to dispose of the suit as expeditiously as

ossrbl% ” h
R 'dflndza V. Bhagwan Cottons Ld., 2008 SCC Oane Bom 217 : (2008) 5 Bom CR 909
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10. Shri A.K. Panda, learned Senior Advocate appearing on behalf, of V.
the Umon of India, has stated that the Single Judge was correct in applymg '

a
b
° p’f;}mg the amendment
1, tfi:e bank guarantees
ﬂﬂ,@m, a catena g;af ]udgments
d t restrict th& hmfiatlompenod
ht@h followed a Law
e ‘itlon ‘of Sectlon 28(b),
f
g

vestraint of legal proceedings, void—Every
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12.2. Amendment w.e.f. 8-1-1997

“28. Agreements in restraint of legal proceedings,
agreemeni—

thus enforce his rights; or
() which extinguishes the rights of any party thereto

the expiry of a spemfled period so as to restrict any party.
his rights,
is void to that extent.” (emphas

13. In order to answer this primary questlon we hﬁve il

with effect from 8-1-1997.

14. The original section is of 1872 vintage.
for over 100 years and was the subject matteﬂ"

cases do not reall

on the constructlo%‘--
itself is well recogms"‘-
of rights and re
remedies only f i

"section required amendment. An
gt for consideration thus:

Sar,;leabha}‘;V Manufacturer’s Life Insurance Co., (1912) 14 Bom LR 741 : 16 IC 1001. Cf. Baroda
Wvg Co. Ltd. v. Salyanaraycma Marine and Fire Insurance Co. Ltd., 1913 SCC OnLine

void.—Every

o7
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the time within which a party to an agreement may enforce his rights under
any contract by proceedings in a court of law is void to that extent. Byt
the section does not invalidate an agreement in the nature of prescrifiQIr;
that is to say, an agreement which provides that, at the end of a spec;;
penod If the rights thereunder are not enforced the rights sha:ﬂ, cej

section stood in need of reforrn on th1s point. The argumems for hd against
is stfficient

to state that the problem is one of considerable practical’
stipulations are frequently found in agreements entered 14
of business.”

€ case laW resulted in economic injustice because of

as to prescriptive clauses in contr
justice, logic, commonsense or convén
consumers either do not realise th:, po' 3

v e are not, at presentidea mg with the rnuch

\'v

naturally have the upper hqnd v
wider field of “standard fogj &0 ftracts” or “stg Hli
ourselves to the narrow:issue ufider dls;;ussron

present legal posmon iS open to serlous olde

i

5.2. Demeraﬁ% ofuthé present la;
all that we said¥in the precedl
the present,:

(¢) Itisillogical, being based on a distinction which treats the more
severe flaw as valid, while invalidating a lesser one.

(d) It rests on a distinction too subtle and refined to admit of easy
application in practice. It thus, throws a cloud on the rights of parties,

58
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who do not know with certainty where they stand, ultimately leading .,

to avoidable litigation.

of the Indian Contract Act, 1872 should be suitably amended so%a
amend to render invalid contractual clauses which purport to extingi
on the explry ofa spec1f1ed term, rlght accruing from the contract.

enforcing his rights under or in respect of any contract by he
legal proceedlngs in the ordlnary trlbunals or

a specified period, or
(d) which discharges any parly

edin 1ts 97th Report
%e aiinended so that

; yyever held th
operation when t}:f actual term sp@fls '
party to sue or &pells'émt the dlschar%e GT& pegm’y from all hablhty in respect
of the clggﬂ*Wh@ is thus hit by S%C‘tlon‘j‘ &
¢ = it specified in the agreement is
Yrovided by law A d1st1nct10n 1s

59
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corporations and causes serious hardship to those who are economicglly .
disadvantaged.

a 3. The Bill seeks to achieve the above objects.”
P!

18. What emerges on a reading of the Law Commission Report tgg

with the Statement of Objects and Reasons for the Amendment T

Amendment does not purport to be either declaratory or clarificator,

19. In Sukhram Singh v
para 12 : SCR pp. 758-59)

d law retrospective. There are occas
retrospectlve 111 operation. Ret,ﬁpsp i0

r@trospectlve effect
lly manifest from the

'apply in the former state
are intended to do. This line

ive a large Operaﬁ’o‘h 3
wbe gathered fré m exgressed or clearly implied intention of
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21. In R. Rajagopal Reddy v. Padmini Chandrasekharan’ this Court was
called upon to interpret the Benami Transactions (Prohibition) Act, 1988. A
three-Judge Bench of this Court overruled Mithilesh Kumari v. Prem Behar

— that a retrospective operation is not to be given t

impair an existing right or obligation, otherwise thin & :gards matters of

procedure, unless that effect cannot be avoided withi " t do;pg violence to  ©
the language of the enactment. If the enactment is, expresséd in language
which is fairly capable of either interpretation, igOU ¥'be construed as
prospective only.” The rule has, in fact, two atipe , ‘involves another
and subordinate rule, to the effect that a sﬁ tut ‘ot to be Cﬁ} w§‘[rued
so as to have a greater retrospective 0" g o
necessary’.” __
It then went on to hold as follows: (SCCxp‘E
declares and clarifies the real 1nt§n’€mn of the leglslatur
an earher ex1st1ng transaction Qr eﬁla@tment it does \x;;;reate new rights €
L
1 ; th@ Act cannot be
f
Prvmaples of Slalutory gptérpretanon 5th Edn., 1992 by
Slnghg% tp. 315 ug é’ :g_lpfion “Declaratory statutes”
g

o

o d Gh @ta‘tory statutes.®
# Supreme Court™:

L (1995) ZSCC 630
£(1989) ZQSCC 95 :(1989) 1 SCR 621 h
T ‘ﬁd.: Thé reference appears to be to Central Bank of India v. Workmen, AIR 1960 SC 12, p. 27,
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“For modern purposes a declaratory Act may be defined, as .
an Act to remove doubts existing as to the common law, or thp '

a meaning or effect of any statute. Such Acts are usually héld,to
be retrospective. The usual reason for passing a declarat}ary Act
is to set aside what Parliament deems to have beenga j
error whether in the statement of the common law &i
interpretation of statutes. Usually, if not 1nvar1ably, Syt
contains a Preamble, and also the word “declared
b word enacted.”

c
as to the meaning of the previous Agt.
is curatlve or merely declaratory cﬁ@ t

d

e

f

. ska uté The conglugios hbwever, that Section 4 applied
'L:past E@,naml transagu.o be supportable on the language

n‘.,‘a‘r

Cab%‘es & Conduciors (P) Ltd. v. Assam
&y hemer the Interest on Delayed Payments to

ﬁ?;ial Undertakings Act, 1993 could be said to
of various judgments of this Court, this Court

62
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“51. There is no doubt about the fact that the Act is a substantive law
as vested rights of entitlement to a higher rate of interest in case of delayed

payment accrues in favour of the supplier and a corresponding liability i , 5

imposed on the buyer. This Court, time and again, has observed that#ny,
substantive law shall operate prospectively unless retrospective opegatig
is clearly made out in the language of the statute. Only a procedi
or declaratory law operates retrospectively as there is no Vested rig
procedure.

creates a new liability of a high rate of interest against the )
cannot be construed to have retrospective effect. Since the

that the supplier has an accrued right to claim a higher rate of*igt
terms of the Act, the same can only be saJd to accrue £@ .-=..sale agreements

P

er "d to certaln:géneral

retrospective. In so holding, the Constitution Beﬂt;lil
principles as under: (SCC pp- 21-22, parasEi +29

. own as lex prospicit
as observed in Phillips
b the general principle

29‘ﬂ;;The Ob@t{iofls basis;;
pr1nc1p'be of faftrness ;

Wthh impose obhgatlons or impose new duties or attach a new disability
have ;;p be treated as prospecﬁve unless the legislative intent is clearly

MR 6 QB 1
1 AC 486 : (1994) 2 WLR 39 : (1994) 1 All ER 20 (HL)
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to give the enactment a retrospective effect; unless the legislation is for .
purpose of supplying an obvious omission in a former legislation of to -
a explain a former legislation. We need not note the cornucopia of casg law:
available on the subject because aforesaid legal position clearly #mg
from the various decisions and this legal position was conceded By tk
counsel for the parties. In any case, we shall refer to few jui
containing this dicta, a little later.” i

clarificatory or declaratory of the law, by making certain agﬁzeﬁemenﬁs“ covered
by Section 28(b) void for the first time, it is clear that rlghts am{l 1’ 'blhtles that

_ af the view that both
€ the Single Judge? and the Division Bench* were iq srrorign holding that the

amended Section 28 would apply.

d
26. At this point, it is necessary to out the exggt, clatise in the bank
guarantees in the facts of the pre@ent cases. One such,_} aus ;reads as under:
e
tained in anoth "’r ban;k;(__ guarantee reads thus:
i, )
f “... Provid claim under this guarantee

yiths fem the date of expiry of this

is made on uy 1"11
6 ; O@MT 2450 bales of raw Cotton we

clagx{ses makes it clear that neither clause
h I :?ghts are to be enforced In other Words

1994) 3SCC 324
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29. The judgment in Food Corporation of India case!3 of Venkatachala and
Bharucha, JJ. set out the relevant clause in a fidelity insurance guarantee as
follows: (SCC p. 336, para 12) "

“12. ‘however that Ihe C0rp0mnon shall have no rights under ﬁll

>

the contract.

baSéd on the bond,
d“ could be filed

iéeptlve obsgrvatlon

itation is made dg endent
‘ 3 %{&he

Ot hit
casel3,

on any COIldlthIl precedent then Such QondL_' il £ |
led, Would be valid Apd
by Section 28. In para 8 of the ]udgment in FQOd Corporalzon of fﬁgl\'

exercised the right with
right was enforcediun

i M,
: sert‘;iim of right is one thing
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31. In National Insurance Co. Ltd. v. Sujir Ganesh Nayak & Co.1% this ,-
Court had to decide whether Condition 19 of an insurance policy was hit by '
a unamended Section 28. Condition 19 reads as follows: (SCC p. 370, paraE )

“Condition 19.—In no case whatever shall the company be liabl
any loss or damage after the expiration of 12 months from the it P
of loss or the damage unless the claim is the subject of pendmg
arbitration.”

32. After referring to the relevant case law and a detaileg

Food Corpn.13 judgment, this Court held: (Sujir Ganesh Naya

pp- 376-77, para 21)

for any loss or damage after the expiration of twelve mof;ths from the
ﬁhgect of any pending
' b]e@% to any action or
e c‘alm is not pressed

2-6-1980. It is precisely to
claims that such i 1nsurance

3¢ 'ﬁcy svould stand forfeited. So, looked
YWmt ®f view, thex“sﬂﬁ't a gars to be filed after the right stood

‘ y'm Vulcan Insurance case'> while

J:tlcan Insurance Co. Ltd. v. Maharaj Singh, (1976) 1 SCC 943

66
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Even if the observations made are in the nature of obiter dicta we think they
proceed on a correct reading of the clause.”

33. In H.P. State Forest Co. Ltd. v. United India Insurance Co. Ltd.10 thl
Court had to decide whether Clause 6(if) of an insurance policy was hit by* th'-
unamended Section 28. This clause reads as follows: (SCC pp. 257-58, p

“6. (ii) In no case whatsoever shall the Company be liable for anys
or damage after the expiration of 12 months from the happenlng:of tb}
or damage unless the claim is the subject of pending action '
it being expressly agreed and declared that if the Company :
liability for any claim hereunder and such claim shall not within, > calepdar

% 14,
nes ,@Nayak case

this Court held that such clauses would not be hit by Secti,i;\n 2&
34. Con51der1ng that the respondents ﬁrst argmhe" it 'hwgf'been accepted

1. Tb- rnay only b "°§n0t1@ed
?ﬂressed any grrev ince i}lat

by an amendment made to Section 28 1n ;
Since we are not directly concerned with
that stlpulatlons like the present would pass rnuster after ZGﬁS i
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7. Entry of goods within the local area for consumption, use or ssle
therein is made taxable by the State Legislature : authority to impose a;,
general levy of tax on entry of goods into a local area is not conferred om;
State Legislature by Item 52 of List II of Schedule VII of the Constlgtut
The Municipality derives its power to tax from the State Legislature,and;
obviously not have authority more extensive than the authority of the
Legislature. If the State Legislature is competent to levy a tax
the entry of goods for consumption, use or sale into a logd
the Municipality cannot under a legisiation enacted in e&ercige ofdy]
power conferred by Item 52, List II, have power to lev- tax i’l:i res- ect

tion, use or sale. The authority of the State Leglslamre ; tself bemg
subject to a restriction in that behalf, Section 126 may ré_asnnably‘*be read
as subject to the same limitations. When the power of the Leglsla{“ure with

limited authority is exercised in respect of a subject-matte t words of
wide and general import are used, it may reasonably resuméd that the
Legislature was using the words in regard to that activi i”ujrespect of which it

is competent to legislate and to no other ; and thatithe Législature did not
intend to transgress the limits 1mposed by the Consn Hon | *‘1 see In re Hindu

23

t'into the city for any
r judgment, amount to
e constxtq, dional limi-
wag;there-

attributing to the Leglslature an intent
tations. The expression ‘‘brought in

other purpose.

8. While we agree with the ultimate High Court we
may observe that wedo not agree with the assumpi;; ‘thade’ By the High
Court that the entry of goods mwﬁﬁhe city may be only for, the four pur-
poses mentioned by the High Courf; por do we hold,thatithe provxso exempts
from taxation timber brought i e city in thecotgse of transit even when
it is not directly removed g ;,of‘ : i il, rpadior, water. The proviso,
in our judgment, ] ély provides that the
Municipality shall ndt b d ntxtleﬁl to levy a ta@ ; iber brought into the

; /to any place outsid ty and directly removed
out'of the city by ra , Yoad or water. But ol ccount we are unable to
hold that the provis acted with thesob of bringing to tax all entry
of timber which Mg& Eﬁrought mtq y“in the course of transit to any
| out of the city by rail, road or

9. .The ; m)eals fail and are til There will be no order as to

these agpeafs.

1969 (2) ‘Supreme Court Cases 351
(From Kerala)

-{d Rx
ORE J. C. SHAH, ACTING C. J. AND V. RAMASWAMI AND A. N. GROVER, JJ].

P

[orr

~"1941 FCR 12.
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THE INCOME TAX OFFICER, ALLEPPY Appellarif ;

Versus

M. C. PONNOOSE AND OTHERS ETC.t -

Givil Appeal Nos. 942 and 943 of 1966, decided on 28th July, 1
Income-tax Act, 1961 (No. 43 of 1961)—Section 2(44)-—Finance

Act, 1961, in respect of the arrears was given retrospective effect.
the State Govcrnmcnt c0u1d 1nvest the Tahuldar w1th such po

thorlty to whom such
ot be possible to make the
languagc eniployed in the

i qj‘l empgwer the

limits. Where any rule or regulation is made by any
powers have been delegated by the chlslature lt !ﬁ&y

Blgt where
r ;}m.horlty
exercising subordinate I-gislative functlon b)?seaﬁ;law’"whxch can
operate with retrospective effect. (Para 5)

Phillips v. Eyre, 40 Law] Rep (NS) QB
Gupta v. W. R. Nathu,(1963) 1 SCR 721 . Modi Food Products I
Tax, AIR 1956 All 35 ; India Sugar Rg{inéi;,; Ltd. v. State of My
General S. Shivdev Singh and Another v. Slatef Punjab, 1959 PLR-14

; ;

fndtfmam Pyarelal
Commiissioner of Sales
AIR 1960 Mys 326 ;

. ugates any rule, regulation
cercife of power under Sec-
dpgislative erc. It is difficult to
“authorised by the impugned
ith effect from a date, prior to
(Para G)

1953 SCR 439,

It can hardly be said that |
or bye-law all of which have a @

fill* TWorkers* Union,

he l&ga] fiction could not be extended beyond its

pcefiring in Section 4 of the Finance Act, 1963,

1 “of a power for a retrosp_{:ctlvc authorisation
provision in Section 2(44) of the Act itself.

(Para 7)

v peal dismissed.

oy f:p als by special leave from the judgment and order, dated June 18, 1965, of the
K erala High Court in Writ Appeals Nos. 139 and 140 of 1964.

69
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Jagdish Swarup Solicitor-General of India (7. A. Ramachandran for Appellz;nt
and B. D. Sharma, Advocates with him. (in both the appea.ls) 3

S. T. Desai, Senior Advocate (M. C. Chacko and A. K. Verma, for Respondent’ Né‘f‘
Advocates and J. B. Dadachkanji and 0. C. Mathur, (in C. A. No. 942- 6)
Advocates of Messrs. J. B. Dadachanji & Co. with him). )

A. G. Pudissery, Advocate for Respondent

J. B. Dadachanji & Co., Advocate
A. G. Pudissery, Advocate

The Judgment of the Court was delivered by

GROVER, J.—These two appeals by special leave involig .
question relatmg to the validity of a notification issued by the:Government
of Kerala in August, 1963, empowering certain revenugiafficials including the
Taluka Tahsildar to exercise the powers of a Tax Ri ver;ﬁiOﬁicer under the
Income-tax Act, 1961, hereinafter called the Act.i- The:
expressly stated to be effective from lst April, 196, ‘prior to the date
of the notification. '

2. The facts in one of the appeals (C"i:};‘a}. ;

¥ 94 e stated :
One Kunchacko of Alleppey allowed the. i 1nc0 e-tax d_.éues from hl;}fh‘) fall into
arrears. The Income-tax Officer took st ecov%r the arrears: through the

Tahsildar. Certain shares standing in the niame of the assessee wire aftached
gose claimed toih ~wizz;.,n,ﬁgibt::u|:n'¢<:1

by the Tahsildar. The first respendent Pon
a decree for a certain sum against thevassesgee. He also gotithe “$hares stand-
ing in the name of the assessee attached® execution prodéea; six Ponnoose
filed a petition under Article 226 of the Coustitution ingithe I?Iigh Court of
Kerala in which he challenged the action taken by the revenue officials
inciuding the Tahsildar for gettxﬁg‘g?the shares, which h be*ei; attached, sold
for satisfaction of the income-tax daie& of the assessee,,

3. The learned Smu]eJud@é‘ heid that the 'tlﬁﬁa»txorn empowering the
Tahsildar to exercise th ergtiof a TamRelé ery;Officer under the Act
with retrospective eﬁ'gct Mas 1 . quently _ﬂie attachments made

in appeal.

4, The Act ca“t,qf nto force on lst

; 62. Section 2(44) defined
the expression ‘Ta ecqvei‘y Oiﬁcer’ i ‘t

ng terms :

dr any other officer authorised to exer-
Collector under any law relating to
the time being in force in a State ; or

: authonsed by the Central Government by
in the Official Gazette, to exercise the powers
very Officer.’

Sectloﬁ 4 of the Finance Act, 1963 substituted a new definition for the origi-
nal definition of Tax Recovery Officer. It was provided that the new defini-

k 4“*shall be and shall be deemed always to have been substituted’’. The
new definition was as follows :
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‘¢ “Tax Recovery Officer’ means—
(i) a Collector or an Additional Collector ;

(%) any such officer empowered to effectsrecovery of argea/
land revenue or other public demand under any la¥
ing to land revenue or other public demand fo#
being in force in the State as may be authorisec
State Government, by -general or special notificat )
Official Gazette, to exercise the powers of a Taxi Recg
Officer ; / '

(fit) any Gazetted Officer of the Central or a.f
who may be 'authorised by the Cenir
general or special notification in the
exercise the powers of a Tax Recovery Ofh

The impugned notification, dated, August 14, 1963, which wag'published in
the Kerala Gazette, dated August 20, 1963, referred toihe powers conferred
by sub-clause (ii) of clause (44) of Section 2 of the”; read with sub-rule (2)
of Rule 7 of the Income-tax (Certificate Procecdings) ?*Rules, 1962 and
authorised the wvarious revenue officials menti ngd" fein including the
Taluka Tahsildar to exercise the powers of a Tax Reégov £y Officer under the
Act in respect of the arrears etc. The conci},;dtf jortion was, ‘“This noti-
fication shall be deemed to have come irifo ° on the first day;of April,
1962°°. The Tahsildar had effected attachm f.tfte shares smgbsequent to
1st April, 1962, but prior to August 1 % In other wotds ofi the date on
which he had effected attachment he wagin ax Recovery Offiger, ; Hut he
got the powers of a Tax Recovery:Qfficer by Viktue of the notlﬁggﬂbﬁ dated
August 14, 1963. The short question for de thépefote, was and
is whether the State Government could: yest the Tahs;ldar th-the powers
of a Tax Recovery Officer under the aforesaid provisiong‘ofthe Act with effect
from a date prior to the date Qﬁ«%he notification, i. e rtn ely or retros-
pectively. :

5. Now itisopentoa so ¢nagt laws which have
retrospective operation. E en’ gnacts retrospective laws
such laws are—in the words of:Willes, J., in PRill; Eyre'—<“no doubt prima
W ontrary to thegen principle that legisla-
tion by which the Q,onduct of mankind is to be regi la ed ought when intro-
duced for the first r deal with fut
the character of pastiar %aaactnons carrigi
existing law.’’> [ ‘

ascribe retrospectwely to new
dfds or necessary implication it
egislature. The Parliament can
ognised limits. Where any rule
a e by any persdn or %ufhonty to whom such powers have
Iegated by" ihe Legi aturezér't may or may not be possible to make the

h. Itwill depend on the language
employe@ in the; statutory p ‘ yhlch may in express terms or by neces-
¢ uyn empower thé i‘ithdnty concerned to make a rule or regula-
3n with re tospective effect.”” But where no such language is to be found
t has been held by the courts'that the persons or authority exercising subordi-
' nate ];aegxslatwe functions canfiot make a rule, regulation or bye-law which
. can opgrate with retrospective effect ; (see Subha Rao, J., in Dr. Indramani
: P_yarelal Gupta v. W. R. Nathu & Otlzers ¢ the majority not having expressed

3. uffless by exprégs
w 5, the mtentnonuof"t e

been dg
same so/as to give

- ,% Law J Rep (NS) QB 28 at p. 37. 2. (1963) 1 SCR 721.

71
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any different 0pm10n on the point ; Modi Food Products Ltd. v. Commissioner’ of
Sales Tax U, P.3 ; India Sugar Refineries Lid. v. State of Mysore* and General Y
Shivdev Singh and Another v. The State of Punjab and Others.’ -

6. It can hardly be said that the impugned notification prornu],g‘a &s
any rule, regulation or bye-law all of which have a definite s1grﬁﬁc:mori
The exercise of the power under sub-clause (ii) of Clause (44) of Ségtioy 2"
of the Act is more of an executive than a legislative act. It becomasiiy ere:
fore, all the more necessary to consider how such an executive fact ,,h;ch
has retrospective operation can be valid in the absence of ny pi)w
ferred by the aforesaid provision toso perform it as to give it retrospective
operation. In Strawboard Manufacturing Co. Ltd. v. Gﬁéfta lel I' orkers’
Union® an industrial dispute had been referred by the Govert
Commissioner or a person nominated by him with the di

award should be submitted not later than April 5, 1950. Ths
ever, was made on April 13, 1950. On April 26, 1950
a notification extending the time up to April 30‘
absence of a provision authorising the State Gove
time to time the period within which the Tribunal
pronounce the decision the State Government ];mgl;,_ _
the time and the award was, therefore, one madﬁé itho&n Jurlsdlcnon and a
nullity. This decision is quite apposite :md it i difficult to hold in the
present case that the Taluka Tehsildar couldibe #uthgrised by thef{mpugned
notification to exercise powers of a Tax:Reébv ;fﬁcer wu h:
a date prior to the date of the notificati

7. It may next be considered whath@r byus

of :‘Tax Recovery Officer” substituted By Section 4 of .f} jnance Act,
1963, ““shall be and shall be deemed” _&ways to have bee substituted’’, it
could be said that by necessary implication‘6r intendmeng, the'State Govern-
ment had been authorised to invest the officers mentione n the notification
with the powers of a Tax Recovérys Officer with retmspe&m’ve effect. The
only effect of the substitution de by the Fman:e&a Zsst:t was to make the
new definition a part of the Act/froni the date ft was ehacted. The legal
fiction could not be extend&;ﬁ bé Qnﬁ its legitl te” ﬁgld and the aforesaid
words occurring in Section'4 ofithe Finance At 3, ¢ould not be construed
to embody confermeiit of’ia power for a retfospec

tive’ authorisation by the
State in the absenoa of:.any_express provision igi Section 2(44) of the Act

e

of the Consututpn tﬁat thiese rules canibe:ns
vas,"‘howeVer, expresseg: “ewing ' to the language emp10yed in

ticle 309 that “‘a 39 eszs6 made shall have effect subject
ofiany such Act i Ad has been pointed out the clear and
Jonstitution, must be given their full

heﬂgsed in by any limitations. Moreover

to the p ovisi
unambi:guous eXpressions us
and unnestncted ‘meaning u

with that*of:t
Laiare for laymg down the c
Pre51dent or the Governor, a

) res clear that the power given to the Legis-
ditions is identical with the power given to the
e case may be, in the matter of regulating

(1956) All 35. 6. (1953) SCR 439.
VIR (1960) Mysore 326. 7. AIR (1969) SC 118.
1959 PLR 514.
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The Legislature, however, can regulate the recruitment and conditions:of
service for all times whereas the President and the Governor can do s¢:
only till a provision in that behalf is made by or under an Act ofithe
appropriate Legislature. As the Legislature can legislate *prospectivel '
well as retrospectively there can be hardly any justification for saying, th
the President or the Governor should not be able to make rules in the S&
manner so as to give them prospective as well as retrospective g
For these reasons the ambit and content of the rule-making power"
Article 309 can furnish no analogy or parallel to the presént case.
High Court was consequently right in coming to the corgclusm ;
action taken by the Tahsildar in attaching the shares was sust

8. The appeals therefore fail and are dismissed 1:; "
hearing fee.

1969 (2) Supreme Court ca'&"

8 de\,amed under Sa'geh % l)(a) (i) of the Jammu

4, undey, Orde ﬁ“’t_cd $9.9-1967. No grounds
‘mformed"&’y a.rlx { cr_?, dated 25-10-1967, that it
imds of dctcnnon to him.

The petitioner, Arshad Ahmad;
and Kashmir Preventive Detention A
of detention were served on hi
would be against publicﬁ Intg
The question was whe&her !
detention had expired:

Held, that there i
cate the grounds wi
proviso (to Section

o1 if the case does not fall within the
of’ he Aét) If the detammg»' ority neither communicates the grounds
_orme‘d the detenue derthe ﬁrovnso within ten days of the detention,
ld ecome xllegal and q ui)scq _ t’“ order under the provxso would not have

it any time after the lapse of ten days specified
e {Fovernment when it passes the order of detention
“Government to make up its mind whether the case
(Paras 6 and 8)

nu and Kashmir, 1957 SCR 51 at p. 59, referred to.

in Section;8. Allzthe material isivi
fen days is amplc‘% the

Abdul Fabar Buttv. State of F

E’&etenue released.



